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DAVID S. McLANE (No. 124952)  
KAYE, MCLANE, BEDNARSKI & LITT, LLP 
234 East Colorado Boulevard, Suite 230 
Pasadena, California 91101 
Telephone: (626) 844-7660 
Facsimile: (626) 844-7670 
 
Attorneys for Defendant 
EDWARD NOLAN NORWOOD, DEF. # 2 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF CALIFORNIA 

 

UNITED STATES OF AMERICA, 
 

                        Plaintiffs, 
 
  vs. 
 
EDWARD NOLAN NORWOOD, 

 
  Defendants. 

Case No. CR 13-388-JVS-2 
 
[Hon. James v. Selna] 
 

 
DEFENDANT’S NOTICE OF MOTION 
AND MOTION TO DISMISS 
INFORMATION FILED PURSUANT TO 
21 U.S.C. § 851 (CR-20) 
 

 
Date:  November 30, 2015  
Time:    9:00 a.m.  
Courtroom: 10C   

 

  

 

PLEASE TAKE NOTICE that on November 30, 2015, in Courtroom 10C, Hon. 

James V. Selna, 411 West Fourth Street, Santa Ana, California 92701, at 9:00 a.m.,  

the defendant, Edward Norwood, by and through counsel, David S. McLane, will 

move the Court for leave to file Plaintiff’s Motion to Dismiss Information filed 

Pursuant to 21 U.S.C. § 851.  
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 Defendant’s Motion is based on the attached Memorandum of Points and 

Authorities, all pleadings and papers on file in this action, and such other evidence 

and argument as may be presented on behalf of Defendant at the hearing on this 

Motion.  

 

DATED: November 2, 2015 Respectfully submitted, 

 KAYE, McLANE, BEDNARSKI & LITT, LLP 
 

By:  /s/__David S. McLane________ 
            David S. McLane 

             
  

  
 

Case 2:13-cr-00388-JVS   Document 99   Filed 11/02/15   Page 2 of 6   Page ID #:332



  

1 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. INTRODUCTION 

 On September 6, 2013 the government filed an Information pursuant to 21 

U.S.C. §851 alleging Mr. Norwood sustained a prior felony drug conviction – a 

California state court conviction for possession of a controlled substance in 

violation of H&S 11350 (Case No. BA311513).  See, Information (CR-20), 

attached as Exhibit A.  On July 28, 2015, however, this conviction was reduced to 

a misdemeanor pursuant to California’s Proposition 47/PC §1170.18.  See, Minute 

Order, attached as Exhibit B.  As Mr. Norwood no longer has a qualifying felony 

drug conviction pursuant to the sentencing enhancements under 21 U.S.C. 

§841(b)(1)(B)(iii), he respectfully requests that this Court dismiss the Information. 

II. ARGUMENT 

A. MR. NORWOOD DOES NOT HAVE A QUALIFYING FELONY DRUG 

CONVICTION PURSUANT TO 21 U.S.C. §851 
 
 The relevant sentencing provision in this case, 21 U.S.C. § 841(b)(1)(B)(iii), 

provides a defendant in violation of that subsection “shall be sentenced to a term of 

imprisonment which may not be less than 5 years…If any person commits such a 

violation after a period of conviction for a felony drug offense has become final, 

such person shall be sentenced to a term of imprisonment which may not be less 

than 10 years…”  Id. (Emphasis added.) 

 The procedures for establishing such a prior conviction are set forth in 21 

U.S.C.§ 851, which provides that "[n]o person who stands convicted of an offense 

under this part shall be sentenced to increased punishment by reason of one or 

more prior convictions, unless ... before entry of a plea of guilty, the United States 

attorney files an information ... stating in writing the previous convictions to be 

relied upon." 21 U.S.C. § 851(a)(1). "If the United States attorney files an 
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information under this section, the court shall after conviction but before 

pronouncement of sentence inquire of the person with respect to whom the 

information was filed whether he affirms or denies that he has been previously 

convicted as alleged in the information." 21 U.S.C. § 851(b). 

 Here, the government seeks the above sentencing enhancement on the basis 

of Mr. Norwood’s prior conviction in Case No. BA311513 for possession of a 

controlled substance in violation of H&S 11350.  See, Exhibit A, Information.  By 

operation of California’s Proposition 47/PC §1170.18, however, this conviction is 

a misdemeanor, not a felony conviction, as alleged in the §851 Information.  See, 

Exhibit B, Minute Order.  The Information must therefore be dismissed. 

 The effect of California’s Proposition 47/PC § 1170.18 on potential prior 

convictions in federal drug cases was recently thoroughly addressed by Hon. Judge 

Virginia Phillips in an Order Granting Motion for Resentencing in United States v. 

Leonte Maurice Summey, EDCV 15-00625-VAP, Order (CR-11), September 30, 

2015 attached as Exhibit C.   

 In Summey, the petitioner brought a motion for resentencing pursuant to 28 

U.S.C. § 2255.  The Summey petitioner argued that because his prior felony drug 

conviction was now a misdemeanor pursuant to Proposition 47/PC § 1170.18, it 

could not lawfully serve as a prior felony drug conviction for purposes of the 

sentencing enhancement under 21 U.S.C. 841(b)(1)(B)(iii).  See, Exhibit C at p. 3.  

The government opposed, in relevant part arguing that even if petitioner’s 

conviction had been reduced to a misdemeanor before sentencing, it would still 

constitute a predicate felony for purposes of sentencing enhancement.  Id. at p. 6. 

 The court rejected the government’s arguments for several reasons equally 

applicable here.  First, while the construction of the terms “conviction” and “final” 

in 28 U.S.C. §841 et seq. are questions of federal law, the term “felony drug 

offense” is defined by explicit reference to state law. See, 21 U.S.C. §802(44); 
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Exhibit C at p. 8.  In Sumney, as here, the California Superior Court determined 

that the prior offense was, as a matter of state law, a misdemeanor pursuant to  

Proposition 47/Cal. Penal Code §1170.18.  See, Exhibit B, Minute Order; Exhibit 

C at p. 8.  This determination was made pursuant to a California statute that 

expressly applied retroactively to prior convictions: 

 (f) A person who has completed his or her sentence for a con- 
 viction, whether by trial or plea, of a felony or felonies who would 
 have been guilty of a misdemeanor under this act had this act 
 been in effect at the time of the offense, may file an application 
 before the trial court that entered the judgment of conviction in 
 his or her case to have the felony conviction or convictions designated 
 as misdemeanors. 
 
 (g) If the application satisfies the criteria in subdivision (f), 
 the court shall designate the felony offense or offenses as a misdemeanor. 
 
 (k) Any felony conviction that is recalled and resentenced under subdivision (b) or 
 designated as a misdemeanor under subdivision (g) shall be considered a 
 misdemeanor for all purposes, except that such resentencing shall not permit that 
 person to own, possess, or have in his or her custody or control any fire- 
 arm .... 
Cal. Penal Code § 1170.18.(Emphasis added.)  

 The court in Sumney ultimately concluded that “Petitioner having succeed in 

collaterally attacking his prior felony conviction in state court, the conviction 

cannot serve as a “prior conviction of a felony drug offense” for purposes of 

sentencing under 21 U.S.C. § 841(b)(1)(B).”  See, Exhibit C at p. 11.  The matter 

was set for re-sentencing and as of the filing of this Motion the government has not 

appealed the Court’s Order. Similarly, in this case, as Mr. Norwood has 

successfully reduced his prior felony drug conviction to a misdemeanor pursuant to 

Proposition 47/ Cal. Penal Code §1170.18 it cannot serve as a “prior conviction of 

a felony drug offense” for purposes of sentencing under 21 U.S.C. 841(b)(1)(B) 

and this Court must dismiss the Information. 
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III. CONCLUSION 

 For the foregoing reasons Mr. Norwood respectfully requests that the Court 

dismiss the Information filed pursuant to § 851. 

 

 

DATED: November 2, 2015 Respectfully submitted, 

 KAYE, McLANE, BEDNARSKI & LITT, LLP 
 

By:  /S/DAVID S. McLANE________________ 
        DAVID S. McLANE 
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