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1“ER” refers to Appellant's Excerpts of Record; “CR” refers to the Clerk's
Record in this case with the district court docket entry number.   

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, ) U.S.C.A. No. 09-50462
) U.S.D.C. No. 08CR4204-JM

Plaintiff-Appellee, )
)

v. )  
)  

PEDRO SANCHEZ-ZARATE, )
)

Defendant-Appellant. )
                                                                        )

STATEMENT OF JURISDICTION

Pedro Sanchez-Zarate appeals his sentence following a guilty plea to a violation

of 8 U.S.C. § 1326.  The district court had original subject matter jurisdiction over the

criminal offense under 18 U.S.C. § 3231. 

 The district court entered a final judgment on September 15, 2009. ER 6-9; CR

33.1  Mr. Sanchez filed a timely notice of appeal the next day.  ER 10; CR 34.  See

Fed. R. App. P. 4(b)(1)(A)(i).  This Court has jurisdiction over the appeal under 28

U.S.C. §§ 1291 & 1294(1); 18 U.S.C. § 3742.  



2

ISSUE PRESENTED FOR REVIEW

Whether the district court erred in calculating an enhanced sentence
range under U.S.S.G § 2L1.2, where the prior conviction under Cal.
Health & Safety Code § 11351 was not categorically a “drug
trafficking” offense, due to the overbreadth of the state drug
schedules, and the stage-two Taylor showing was inadequate.

STATEMENT OF THE CASE

A. Nature of the Case

Mr. Sanchez appeals his sentence following a guilty plea to a violation of 8

U.S.C. § 1326 (illegal re-entry following deportation). 

B. Bail Status

Mr. Sanchez is currently serving a 60-month, custodial sentence at USP Atlanta.

His projected release date is April 10, 2014.    

C. Proceedings in District Court

On December 3, 2008, a one-count indictment charged Mr. Sanchez with being

found in the United States following deportation, in violation of 8 U.S.C. § 1326.  ER

128-29; CR 4. 

Mr. Sanchez brought a pretrial motion to dismiss the indictment due to an

invalid deportation.  ER 111-27; CR 11.  The Government opposed it.  ER 79-110; CR

12, 13.  Following a hearing, the district court denied the motion.  ER75-77; MRT 9-



2 “MRT” refers to excerpts of the reporter's transcript of the motion hearing on
February 2, 2009–ER 67-78.

3 “PRT” refers to excerpts of the reporter’s transcript of the change of plea
hearing on June 22, 2009, ER 63-66. 

4 Four copies of the PSR have been filed with this Court under seal pursuant to
9th Cir. R. 30-1.10.
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Subsequently, Mr. Sanchez conditionally pled guilty to the indictment before

a magistrate, reserving the right to appeal the denial of the deport motion and to

appeal any sentence greater than the Guideline range for offense level 10 in the

determined Criminal History Category.  ER 50-66; PRT 13-15;3 CR 21.  The

magistrate recommended the plea be accepted, and the district court accepted the

recommendation.  ER 46-49; CR 22, 25. 

The defense filed objections to the pre-sentence report (PSR)4 and a sentencing

memorandum, arguing that Mr. Sanchez's prior conviction did not qualify for

enhancement as a “drug trafficking offense” under U.S.S.G. § 2L1.2.  ER 31-33, 39-

45; CR 27, 31.  The Government filed an opposition and sentencing chart with

exhibits arguing for the enhancement.  ER 34-38; CR 28, 30.

A sentencing hearing was held on September 11, 2009, where the district court

overruled the defense objection to the prior conviction enhancement.  ER 2-3 [23-24];



5 “SRT” refers to the reporter's transcript of the sentencing hearing on
September 11, 2009, given in full at ER 11-30, with excerpts of the rulings at ER 1-5,
per 9th Cir. R. 30-1.6(a).  Citations to duplicated pages are enclosed in square brackets
(“[]”).
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SRT 13-14.5 The district court then imposed a custodial sentence of 60 months.  ER

5 [27], 7; CR 33; SRT 17.

Mr. Sanchez filed a timely notice of appeal.  ER 10; CR 34.

STATEMENT OF FACTS

A. Circumstances of the Offense Admitted at the Plea Colloquy

At the change of plea hearing, Mr. Sanchez admitted under oath through an

interpreter that he was deported on or about October 4, 2008, but that he knowingly

returned to the United States and was arrested here on November 23, 2008.  ER 65;

PRT 14.  He also admitted he had been convicted of a felony possession for sale

offense in 1992.  ER 65-66; PRT 14-15.  The prosecution stated it was satisfied with

the factual basis.  ER 66; PRT 15. 

B. The Motion to Dismiss the Indictment

Mr. Sanchez filed a pretrial motion under 8 U.S.C. § 1326(d) to dismiss the

indictment, arguing his deportation for an aggravated felony was invalid.  ER 111-27;

CR 11.  He argued that his prior conviction under Cal. Health & Safety Code § 11351

was broader than the trafficking offense definition in 8 U.S.C. § 1101(a)(43)(B), since
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the California schedule of controlled substances includes drugs not subject to

prosecution under the federal Controlled Substances Act.  ER 113. (citing Lopez v.

Gonzales, 549 U.S. 47 (2006), and Ruiz-Vidal v. Gonzales, 473 F.3d 1072 (9th Cir.

2007)).  Moreover, because the conviction here was the result of a no-contest plea

under California law, and no conviction documents established the precise controlled

substance involved, the modified categorical approach did not qualify the 1992

conviction as an aggravated felony.  ER 114.

The Government argued that Mr. Sanchez was barred from challenging his

1993 deportation, because he had agreed in subsequent plea bargains not to

collaterally attack his removal.  CR 12.  It also argued that the California offense has

been found to qualify as a drug trafficking crime, citing United States v. Morales-

Perez, 467 F.3d 1219 (9th Cir. 2006), a case decided before both Lopez and Ruiz-

Vidal.  ER .  The Government claimed that this Court’s discussion in United States v.

Vidal, 504 F.3d 1072 (9th Cir. 2007) (en banc), on the law of California pleas made

pursuant to People v. West, 477 P.2d 409 (Cal. 1970), was impertinent to this case.

ER 80-85. 

At the hearing on the motion, Mr. Sanchez argued the state prior was overbroad

under Ruiz-Vidal and, because it was a plea pursuant to West, any modified categorical

analysis does not alter that conclusion.  ER 69-73; MRT 3-7. 
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The Government insisted that the prior plea agreements waived collateral

challenge to the 1993 deportation.  ER 73-74; MRT 7-8.  It did not address further the

merits of the defense argument.  

The district court stated it agreed with the Government’s waiver argument.  ER

75; MRT 9.  Even if it did not, it held that § 11351 was an aggravated felony under

Morales-Perez, and the complaint in the record here showed an allegation of

possession of cocaine for sale.  Id.  As regards the effect of a West plea, the district

court stated only: 

And I appreciate your argument that this somehow is undermined by the
nature of the plea here being a People v. West plea; I think under the
circumstances and on this record we have an aggravated felony that
properly serves as a predicate for the removal.

ER 77; MRT 11.  It therefore denied the motion.  ER 76; MRT 10. 

Subsequently, Mr. Sanchez entered an agreement to plead guilty conditionally.

ER 27, 50-62; CR 21; SRT 17.

C. Sentencing Proceedings

The defense filed objections to the PSR, arguing as he had in the pretrial motion

to dismiss that Mr. Sanchez’s prior conviction was not a categorical drug crime, and

he was not subject to a 16-level enhancement under U.S.S.G. § 2L1.2.  ER 39-45; CR

27.  Nor did the record establish the prior conviction qualified under the modified

categorical analysis, due to the effect of the West plea, citing Vidal and subsequent
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cases.  ER 41-43. 

The Government opposed this argument, citing its previous authorities.  ER 38;

CR 28.

At the sentencing hearing, the district court again rejected the defense argument

and again relied on Morales-Perez for authority that § 11351 was a categorical drug

trafficking offense, even though that case dealt with Cal. Health & Safety Code §

11351.5, which expressly applies only to possession of cocaine base, whereas § 11351

applies to any California controlled substance.  ER 2-3 [23-24]; MRT 13-14.

The district court therefore calculated the advisory Guideline range by applying

a 16-level enhancement under U.S.S.G. § 2L1.2(b)(1)(A)(i), tripling the offense level

to 24.  ER 2 [23]; SRT 13.  It found Mr. Sanchez fell into Criminal History Category

VI.  Id.  The resulting range was 77 to 96 months.  Id.  After conducting an analysis

under 18 U.S.C. § 3553(a), the district court varied from the Guidelines range to

impose a prison sentence of 60 months, followed by three years of supervised release,

and a $100 special assessment.  ER 4-5 [26-27], 6-9; CR 33; SRT 16-17.  

Mr. Sanchez filed a notice of appeal the day after the judgment was entered.

ER 10; CR 34.

SUMMARY OF ARGUMENT

Under Ninth Circuit law, differences in the California drug schedules result in
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some of the state’s controlled substance offenses being categorically overbroad under

Taylor v. United States.  Thus, in S-Yong v. Holder, 578 F.3d 1169 (9th Cir. 2009),

the Court held that Cal. Health & Safety Code § 11379 was categorically overbroad

for purposes of constituting a deportable “controlled substance offense” under 8

U.S.C. § 1227(a)(2)(B); in Mielewczyk v. Holder, 575 F.3d 992 (9th Cir. 2009), the

Court held likewise as to Cal. Health & Safety Code § 11352(a); and in Ruiz-Vidal,

the same conclusion was reached as to Cal. Health & Safety Code § 11377(a).  As a

person could be convicted of these California offenses for trafficking in a substance

not falling within the federal definition, they do not categorically qualify as deportable

offenses, including as an aggravated felony.  See S-Yong, 578 F.3d at 1176.

The identical overbreadth appears in the definition of “drug trafficking offense”

in Application Note 1(B)(iv) to U.S.S.G. § 2L1.2, which imposes a 16-level

enhancement for conviction of offenses involving trafficking of “a controlled

substance (or a counterfeit substance)” or possession with intent to traffic in the same.

Although the Guidelines do not expressly define the scope of the term “controlled

substance,” where case law has had occasion to address a related issue, the courts have

applied as a seeming implicit assumption the federal definitions contained in the

Controlled Substances Act (CSA).  See 21 U.S.C. § 802.  

This makes sense in light of the overriding concern of the Taylor analysis to



9

achieve national uniformity, not a shifting definition tied to the vicissitudes of

individual state or local laws.  The alternative–a cumulative definition based on

whatever substances any state or local authority sees fit to list–would vitiate the

uniformity rationale recognized by Taylor and this Court as driving the categorical

analysis.  

Moreover, the language and structure of the Guideline and CSA logically entail

reference to the federal statutory definition for “controlled substance,” since otherwise

the scope of “counterfeit substance,” an equal part of the same Guideline definition,

would far exceed the reach Congress set for that phrase.  Finally, utilizing the federal

definition in the CSA is consistent with how the Sentencing Commission treats the

nearly identical definition in U.S.S.G. § 4B1.2, where the commentary expressly

cross-references offenses under the CSA, and with the history of § 2L1.2 itself. 

Nor does the modified categorical analysis yield any different results.  The

district court erred in failing to respond to Mr. Sanchez’s argument that the

Government cannot prove the actual substance that was the basis of his plea, because

he pled guilty pursuant to People v. West.  As this Court recognized in Vidal and

subsequent cases, a West plea is categorically ambiguous, since it is, under California

law, a plea to any reasonably related offense, not necessarily the one charged in the

accusatory pleading.  Consequently, the appearance of the word “cocaine” in the
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complaint does not show that the West plea here admitted that was indeed the

trafficked substance.  Moreover, the record is also inadequate under Vidal, because

no record document indicates that the conviction or any admissions were for the

offense  “as charged in” the complaint.  Without that express link between charging

and conviction documents, Vidal held the record basis is inadequate to support

narrowing under the modified categorical approach.  

The district court erred in finding that Mr. Sanchez’s prior conviction sufficed

as a generic “drug trafficking offense” in § 2L1.2.  The sentence must be vacated.

ARGUMENT

I

THE DISTRICT COURT MATERIALLY ERRED IN FINDING THE
PRIOR CONVICTION QUALIFIED AS A “DRUG TRAFFICKING

OFFENSE,” BECAUSE THE CALIFORNIA SCHEDULE OF
CONTROLLED SUBSTANCES IS BROADER THAN THE FEDERAL

SCHEDULE 
 

A. Standard of Review

“The district court's conclusion that a prior conviction qualifies for a sentencing

enhancement is reviewed de novo.”  United States v. Strickland  556 F.3d 1069, 1072

(9th Cir. 2009).

If a sentencing court makes a material error in calculating the advisory

Guidelines, the sentence must be vacated, without consideration of overall
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reasonableness.  See United States v. Cantrell, 433 F.3d 1269, 1280 (9th Cir. 2006);

see also Gall v. United States, 128 S. Ct. 586, 597 (2007) ("It [reviewing court] must

first ensure that the district court committed no significant procedural error, such as

failing to calculate (or improperly calculating) the Guidelines range"); United States

v. Carty, 520 F.3d 984, 991 (9th Cir. 2008) (en banc) (miscalculation of Guidelines

range is procedural error). 

B. The California Trafficking Offense Is Categorically Overbroad,
Because It Applies to a Wider Array of Substances Than the Federal
Offense

Several recent precedents of this Court have recognized that the California

schedules of “controlled substances” are broader than the corresponding federal

schedules in the CSA, because the former include substances not found in the latter.

In Ruiz-Vidal, the authority cited to the district court below, this Court

considered the argument that “because Cal. Health & Safety Code § 11377(a)

punishes the unauthorized possession of numerous substances not controlled under

federal law, DHS was required to establish that the particular drug underlying the

2003 conviction is one that is controlled under federal law” to serve as a valid basis

for deportation.  473 F.3d at 1076.  The Court agreed that “in order to prove

removability, the government must show that Ruiz-Vidal's criminal conviction was

for possession of a substance that is not only listed under California law, but also



6 In the omitted footnote, Ruiz-Vidal notes eight additional substances that are
“punishable only under California law.”  Id. at 1078 n.6. However, these additional
substances are not included within the ambit of § 11351, which targets only narcotic
substances included in California Schedule III.  However, in addition to those
substances cited in Ruiz-Vidal, California criminalizes acetylfentanyl and the
thiophene analog of acetylfentanyl, Cal. Health & Safety Code § 11054(b)(45) & (46),
but no federal schedule includes them.
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contained in the federal schedules of the CSA.”  Id. at 1077-78.  Ruiz-Vidal, however,

found that the California schedules encompassed more controlled substances than did

the corresponding CSA schedules, making it possible to be convicted under the state

law without having violated a federal trafficking provision. 

We note that California law regulates the possession and sale of
numerous substances that are not similarly regulated by the CSA. For
instance, the possession of apomorphine is specifically excluded from
Schedule II of the CSA, see 21 C.F.R. § 1308.12(b)(1), but California's
Schedule II specifically includes it. See Cal. Health & Safety §
11055(b)(1)(G).  Cal. Health & Safety Code § 11033 punishes the
possession of optical and geometrical isomers; the CSA, in contrast,
generally punishes the possession of optical isomers alone. 21 C.F.R. §
1300.01(b)(21). We must, therefore, conclude that the IJ was in error in
stating that "any substance listed in 11377 are [sic] included within the
federal ambit of Section 102 of the Controlled Substances Act[;]" the
simple fact of a conviction under Cal. Health & Safety Code § 11377 is
insufficient. 

Id. at 1078 (footnote omitted).6  The Government was unable to produce acceptable

documentation narrowing Ruiz-Vidal’s actual conviction to a substance listed in the

CSA, because, although the charging document alleged the substance was

methamphetamine, the conviction document did not so specify, and the statute of
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conviction differed from that charged.  See id. at 1079.  As one could only “speculate”

whether the substance which Ruiz-Vidal was convicted of possessing fell within the

CSA definition, the Government had failed to establish a prior, deportable offense.

Id. 

In Mielewczyk, the petitioner likewise argued that the overbreadth of the

California schedules rendered his conviction under Cal. Health & Safety Code

§ 11352(a) for transporting heroin categorically overbroad.  Citing Ruiz-Vidal, the

Court held that the state statute was overbroad, because it applied to substances not

falling under the definition in 21 U.S.C. § 802(6): “Because the statutory definition

of the crime in section 11352(a) embraces activity related to drugs both listed in the

CSA and not listed in the CSA, an alien convicted under this statute is not

categorically removable under 8 U.S.C. § 1227(a)(2)(B)(i).”  575 F.3d at 995.

However, unlike Ruiz-Vidal, the record established that Mielewczyk indeed pled

guilty to offering to transport heroin, which appears on both the state and federal

schedules.  See id. at 995-96.

Most recently, in S-Yong, the Court again followed Ruiz-Vidal to hold that Cal.

Health & Safety Code § 11379 was categorically overbroad, due to its including non-

CSA substances in its scope.  

We have previously found that California law regulates the possession
and sale of many substances that are not regulated by the CSA,
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Ruiz-Vidal, 473 F.3d at 1078, and therefore that Section 11379 is
"categorically broader" than Section 1227(a)(2)(B)(i) of the INA. See
Sandoval-Lua v. Gonzales, 499 F.3d 1121, 1124 (9th Cir.2007). This
means that a conviction under Section 11379 does not necessarily entail
a "controlled substance offense" under Section 1227(a)(2)(B)(i) of the
immigration statute, and we must look further to determine whether
Yong's conviction renders him removable.

578 F.3d at 1174.  Also like Ruiz-Vidal, the Court found that the Government’s

showing on the modified categorical analysis fell short, as no record documents

whatever established the identity of the substance underlying the California

conviction.  See id. at 1175.  Yong’s judicial admissions to the immigration judge did

not fill that gap in the record.  See id. at 1175-76.  The removal order was therefore

vacated.

This line of cases establishes that the drugs referenced in the broader, California

schedules do not qualify as “controlled substances” as  defined in the CSA.  Thus,

where the federal drug schedules are the touchstone for Taylor purposes, California

offenses not tied specifically to substances covered by 21 U.S.C. § 802(6) will render

those crimes categorically overbroad.  

C. The Definition of “Controlled Substance” in § 2L1.2 Looks to the
Federal Drug Schedules

The above cases dealt with federal statutes that expressly cross-referenced the

CSA.  See 8 U.S.C. §§ 1101(a)(43)(B) & 1227(a)(2)(B)(i).  The Guideline applied at

Mr. Sanchez’s sentencing, however, does not expressly reference any definition for



7 The only published case that even comes close to addressing the scope of
“controlled substance” in § 2L1.2 is United States v. Arizaga-Acosta, 436 F.3d 506
(5th Cir. 2006) (per curiam), holding that because the Commission added possession
of listed chemical precursors to the commentary of § 4B1.2, but not to § 2L1.2, the
latter Guideline does not permit enhancement for possessing a listed chemical with
intent to manufacture a controlled substance.  Thus, without defining either term, the
court decided that a “listed chemical” is not a “controlled substance” for purposes of
§ 2L1.2.  The unpublished disposition in United States v. Gutierrez-Cruz, 265 Fed.
App’x 561 (9th Cir. 2008), is discussed below in Argument I.C.6.
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“controlled substance” as applied to “drug trafficking” priors in § 2L1.2(b)(1)(A)(i)

& (B).  The definition of “drug trafficking offense” is found in Application Note

1(B)(iv) and reads:

“Drug trafficking offense” means an offense under federal, state, or local
law that prohibits the manufacture, import, export, distribution, or
dispensing of, or offer to sell a controlled substance (or a counterfeit
substance) or the possession of a controlled substance (or a counterfeit
substance) with intent to manufacture, import, export, distribute, or
dispense.

Nowhere in this Guideline or its commentary is a definition given for

“controlled substance,”  nor do standard treatises on the Guidelines provide any

discussion or case citations on the question.  See, e.g., T. Hutchison et al., Federal

Sentencing Law and Practice § 2L1.2 cmt. 7(b)(ii) (2009); R. Haines et al., Federal

Sentencing Guidelines Handbook § 2L1.2 cmt. 5 (2007).  Nor does Mr. Sanchez’s

research disclose any precedent squarely addressing the definition of “controlled

substance” in Application Note 1(B)(iv).  It appears to be a matter of first impression.7
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To determine whether a conviction qualifies as a predicate offense for

enhancement under § 2L1.2, the courts apply the categorical analysis in Taylor v.

United States, 495 U.S. 575 (1990). See United States v. Gomez-Leon, 545 F.3d 777,

783 (9th Cir. 2008) (applying Taylor to “drug trafficking offenses” in § 2L1.2).  The

first step is to determine the elements of the generic, federal offense.  See Estrada-

Espinoza v. Mukasey, 546 F.3d 1147, 1152 (9th Cir. 2008) (en banc).  If the federal

offense is a traditional, common-law crime, it is defined by its generic, contemporary

meaning.  See United States v. Bolanos-Hernandez, 492 F.3d 1140, 1143 (9th Cir.

2007).  If it is a non-traditional offense, like drug trafficking or controlled substance

offenses, the court looks to the “ordinary, contemporary, and common meaning of the

term.”  Estrada-Espinoza, 546 F.3d at 1152-53.  However, the generic definition may

be determined by the fact that Congress has expressly defined the crime by statute.

See id. at 1152 (equating the generic definition of “sexual abuse of a minor” with the

federal statutory definition in 18 U.S.C. § 2243).  

“Once we have determined the elements of the generic offense, the next step in

the Taylor analysis is to compare those elements to the relevant state statute.”  Id. at

1158.  To qualify as a predicate offense, “the full range of conduct covered by the

criminal statute” must fall within the scope of the generic offense.  United States v.

Vidal, 504 F.3d 1072, 1076 (9th Cir. 2007) (en banc).  Thus, a statute is overbroad if



8 Copies of the relevant statutes and Guidelines are included in the Addendum
per 9th Cir. R. 28-2.7
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“conduct falling at the least egregious end of  [the statute's] range of conduct” is

broader than the generic offense.  United States v. Lopez-Solis, 447 F.3d 1201, 1206

(9th Cir. 2006).  If the state offense is broader than the generic definition, then it is

unsuitable for enhancement use, because there is no assurance it relates to conduct that

Congress intended to punish by enhanced sentences.  See Taylor, 495 U.S. at 599-602.

 Drug trafficking and controlled substances offenses are examples of non-

traditional, statutory crimes.  See 28 C.J.S. Drugs and Narcotics § 263 (noting

criminal liability for controlled substances is statutory in nature).  However, there is

no appropriate “common” or “ordinary” meaning for the term “controlled substance,”

since whether a substance is one subjecting the possessor/distributor/manufacturer to

criminal liability is beyond lay knowledge or experience.  Because of variations in the

chemistry of related substances, and even linguistic variation in the common names

for substances, it would not be part of everyday experience to distinguish, for

example, poppy seeds (which are legal) from the similar chemical compound found

in various morphine-based drugs (which are controlled substances).  Certainly, typical

lay understanding would not reliably determine for Taylor purposes whether

acetylfentanyl is a “controlled substance” in ordinary and common parlance.8  
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The consistent, contemporary, legislative means to define the scope of

“controlled substances” is to use classified lists of specific chemicals and their

variants (drug schedules).  Accordingly, Congress enacted the CSA with the specific

substances subject to control listed in five schedules, as amended by regulations.  See

21 U.S.C. § 812; 21 C.F.R. §§ 1308.11-1308.15.  Similarly, the Uniform Controlled

Substances Act (UCSA) consists of five schedules, which parallel the federal

schedules, but do not duplicate them.  See Uniform Controlled Substances Act §§ 204,

206, 208, 210, 212 (1994).  The UCSA has been substantially adopted by every state

except New Hampshire and Vermont, as well as the District of Columbia, Puerto Rico,

and the Virgin Islands.  See 9 Uniform Laws Annotated, Master Edition, Part V,

UCSA (1994), Table of Jurisdictions.  Even those two states that do not adopt the

UCSA also resort to schedules (N.H. Rev. Stat. Ann. § 318-B:1-a) or a less

comprehensive listing of prohibited drugs (Vt. Stat. Ann. tit. 18, § 4201).  

Given the universal resort to listing as the means of defining which materials

can underlie criminal liability as a “controlled substance,” the question becomes which

list is consulted for purposes of setting the generic definition of “controlled substance”

under Taylor?  Several considerations point to the CSA schedules as the correct

choice.
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1. The Taylor Rationale of National Uniformity in Federal Sentencing
Is Best Served by Use of the CSA Schedules

In Taylor, the Supreme Court rejected what could be called a cumulative

approach to the definition of prior conviction enhancements in federal criminal law.

First, we are led to reject the view of the Court of Appeals in this case.
It seems to us to be implausible that Congress intended the meaning of
“burglary” for purposes of § 924(e) to depend on the definition adopted
by the State of conviction. That would mean that a person convicted of
unlawful possession of a firearm would, or would not, receive a sentence
enhancement based on exactly the same conduct, depending on whether
the State of his prior conviction happened to call that conduct “burglary.”

497 U.S. at 590-91.  This Court has recognized the uniformity rationale as the

“underlying theory” of the Taylor approach, and that the Supreme Court rejected the

alternative view of equating the federal definition with the union of all the state

definitions.  

The underlying theory of Taylor is that a national definition of the
elements of a crime is required so as to permit uniform application of
federal law in determining the federal effect of prior convictions. A
Taylor analysis requires a comparison between the prior conviction and
the nationally-established generic elements of the offense at issue.
Without defined elements, a comparison of the state statute with the
federally-defined generic offense is not possible. In apparent recognition
of the problem of deferring to a guideline that contemplates case-by-case
variance, the government suggests that the Rodriguez-Rodriguez guide
was meant to embrace all the varying state statutes that could
conceivably encompass the concept of “sexual abuse of a minor.”
However, it was just this approach that the Supreme Court rejected in
Taylor.

Estrada-Espinoza, 546 F.3d at 1157-58 (citations and footnotes omitted).  As the Fifth



9 See also United States v. Mayer, 560 F.3d 948, 952 (9th Cir. 2009) (Kozinski,
C.J. dissenting from denial of review en banc) (“A great virtue of the categorical
approach has been its consistency across doctrinal areas. . . .  The interoperability of
the doctrine means that precedents can be mixed and matched, regardless of which
statute was at issue in which case. One approach; one body of law. Complex, to be
sure, but at least uniform in application.”).
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Circuit observed in finding a state offense pegged to mere quantity of drugs was not

a “drug trafficking offense” for purposes of § 2L1.2, 

Sentencing enhancements are defined by federal, not state, law. See
Taylor, 495 U.S. at 590-91 (condemning the unfair results that would
occur if each state could create its own standard). While a bulk theory of
intent may suit a state's purposes, “ ‘it does not comport with the
requirement that, for purposes of federal sentencing law, criminal intent
to distribute must be proven and not merely implied.’ ”

United States v. Lopez-Salas, 513 F.3d 174, 180 (5th Cir. 2008) (citation omitted).9

Thus, the “underlying theory” of the Taylor categorical approach eschews mere

aggregation of the state definitions and favors a unitary, generic definition for national

purposes.  Reference to the CSA schedules–which apply nationwide–to define the

generic meaning of “controlled substance” is more consonant with Taylor’s rationale

than reference to the various manifestations of the UCSA found in all the state and

local authorities regulating “controlled substances.”  See infra Argument I.D.

While Congress intended the CSA schedules and amendments to apply to the

entire country on the federal level, it denied any intent to pre-empt the development

of state law regulating or criminalizing conduct involving controlled substances,
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except in the case of a direct conflict between the two.  See 21 U.S.C. § 903; see also

25 Am. Jur. 2d Drugs and Controlled Substances § 30.  As Congress anticipated that

the states will continue to regulate controlled substances on their own, it cannot have

intended, consistent with Taylor, for those potentially diverging treatments to provide

the generic definition for a federal sentence enhancement.  See Taylor, 495 U.S. at

590-91.  The Supreme Court has repeatedly emphasized that the federal drug control

statutes were intended to be comprehensive.  See Gonzales v. Oregon, 546 U.S. 243,

269 (2006) (“[t]he CSA ‘repealed most of the earlier antidrug laws in favor of a

comprehensive regime to combat the international and interstate traffic in illicit

drugs.’ ”) (quoting Gonzales v. Raich, 545 U.S. 1, 12 (2005) (CSA’s criminalizing

traffic in marijuana cannot be pre-empted by state law)).  In fact, the drafters of the

UCSA looked to the CSA as a model and sought to “maintain uniformity between the

laws of the several states and those of the federal government.”  25 Am. Jur. 2d Drugs

and Controlled Substances § 26 (citing the Prefatory Note to the UCSA).  The fact

that the Uniform Law itself seeks to harmonize with the CSA shows that the latter is

the more fundamental scheme in securing uniformity across state and federal systems.

Because the CSA was designed to provide comprehensive treatment of national

drug abuse policy, while recognizing that states were not prohibited from independent

legislation consistent with the national scheme, it makes sense to turn to the CSA drug



10 The Seventh Circuit has also applied the statutory approach used in Estrada-
Espinoza, comparing it to the Supreme Court’s methodology in Begay v. United
States, 553 U.S. 137 (2008).  See United States v. Osborne, 551 F.3d 718, 720-21 (7th
Cir. 2009). 
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schedules for Taylor purposes, not the cumulative approach of reviewing all state and

local schedules to define “controlled substance” for federal sentencing purposes.  The

CSA schedules are most consistent with the rationale of the categorical analysis and

with congressional intent regarding drug crimes.

2. In Similar Legislative Circumstances, This Court in Estrada-
Espinoza Turned to the Federal Statutory Definition for the Generic
Offense 

This Court has recognized that in implementing the Taylor analysis, the first

step can be fulfilled by turning to the pertinent federal statute.  

We begin by determining the generic elements of the crime “sexual
abuse of a minor.” In the absence of specific congressional guidance as
to the elements of a crime, courts have been left to determine the
“generic sense in which the term is now used in the criminal codes of
most States.” [Taylor, 495 U.S.] at 598. Fortunately, we are not faced
with that circumstance here because Congress has enumerated the
elements of the offense of “sexual abuse of a minor” at 18 U.S.C. §
2243.

Estrada-Espinoza, 546 F.3d at 1152.10  

Estrada-Espinoza’s approach comports with that taken in Taylor, where the

Supreme Court first analyzed the legislative history of the career offender

enhancement, since previous versions had themselves defined “burglary.”  See Taylor,



23

495 U.S. at 581 (noting that burglary was explicitly defined in the Armed Career

Criminal Act of 1984, citing 18 U.S.C. § 1202(c)(9), repealed in 1986 by Pub. L.

99-308, § 104(b), 100 Stat. 459).  Finding nothing in the statute's intervening

legislative history to suggest that Congress somehow intended to alter this definition,

the Supreme Court concluded that Congress must have intended this “generic”

definition of burglary to continue to apply.  Id at 598-99.  

Although, like Estrada-Espinoza, Taylor went on to conduct a cross-state

inquiry into the definition of “burglary,” ultimately, the generic definition adopted

differed little in substance from the former federal definition.  Compare 495 U.S. at

581 (“any felony consisting of entering or remaining surreptitiously within a building

that is property of another with intent to engage in conduct constituting a Federal or

State offense”) with id. at 599 (“We conclude that a person has been convicted of

burglary for purposes of a § 924(e) enhancement if he is convicted of any crime,

regardless of its exact definition or label, having the basic elements of unlawful or

unprivileged entry into, or remaining in, a building or structure, with intent to commit

a crime.”).  Taylor acknowledged its generic definition was “practically identical” to

Congress’s original definition and “no plausible alternative” presented itself.  495 U.S.

at 598. 

Congress intended to deal with drug abuse nationally in a comprehensive and
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coherent manner in the CSA.  Referring to the federal drug schedules for generic

definitions in the Guidelines is analogous to using the federal abuse statute in Estrada-

Espinoza, “because Congress has enumerated the elements of the offense” of drug

trafficking in the CSA.  546 F.3d at 1152; see also id. at 1157 n.7 (Chevron deference

inappropriate, because Congress “unambiguously expressed intent” to define the

offense by federal statute).  Taylor and Estrada-Espinoza counsel that the CSA drug

schedules provide the best reflection of what Congress intended to serve as the basis

of federal sentence enhancements on a national basis.  See U.S.S.G. ch. 1, part A1(3)

(identifying Congress’s three purposes in Sentencing Reform Act as achieving

determinacy, uniformity, and proportionality in federal sentences).

3. Second Circuit Case Law Has Referenced the CSA to Supply
Definitions for Section 2L1.2

Although, as indicated above, no case appears to have held directly that the

definition of “controlled substance” as used in Application Note 1(B)(iv) derives from

the CSA, two Second Circuit decisions have cited the CSA schedules to find a

substance is indeed a “controlled substance” for purposes of § 2L1.2.  

In United States v. Stultz, 356 F.3d 261 (2d Cir. 2004), the court of appeals

decided whether the type of controlled substance involved in the prior offense affected

the level of enhancement under § 2L1.2(b).  The Second Circuit held it did not, as the

enhancement was concerned only with whether the prior involved trafficking in a
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“controlled substance” and the length of the resulting sentence.  See id. at 267.  The

fact that Stultz’s prior involved marijuana did not warrant a departure, since “[d]rug

trafficking offenses include the sale of ‘a controlled substance’ (emphasis added).

Marijuana is a controlled substance, see 21 U.S.C. §§ 802(6), 812(c), Sched.I(c)(10)

(2000), and is punishable under the Controlled Substances Act, see 21 U.S.C. §

841(a)(1).”  Id.  Because the Commission did not include gradations based on the type

of controlled substance involved, any deviation based on the actual drug was contrary

to “the clear language of the Guidelines.”  Id. at 268.

The Second Circuit considered a similar argument in a subsequent appeal, and

held, relying on Stultz, that the enhancement under § 2L1.2 was justified, because the

defendant’s conviction involved a “controlled substance” under the Guideline, as his

“conviction was for the sale of marijuana, a controlled substance under 21 U.S.C. §§

802(6), 812(c), Sched.I (c)(10) (2000).”   United States v. Leiva-Deras, 359 F.3d 183,

189 (2d Cir. 2004).  

That the Second Circuit reflexively turned to the CSA to determine whether

some material qualified as a “controlled substance” under § 2L1.2 supports

Mr. Sanchez’s analysis.

4. The Structure of the Guideline And CSA Indicate That “Controlled
Substance” Is Defined by the Federal Schedules

Application Note 1(B)(iv) defines “drug trafficking offense” as trafficking not



11 “[A] controlled substance which, or the container or labeling of which,
without authorization, bears the trademark, trade name, or other identifying mark,
imprint, number, or device, or any likeness thereof, of a manufacturer, distributor, or
dispenser other than the person or persons who in fact manufactured, distributed, or
dispensed such substance and which thereby falsely purports or is represented to be
the product of, or to have been distributed by, such other manufacturer, distributor, or
dispenser.”

12 “[A] controlled substance that, or the container or labeling of which, without
authorization, bears the trademark, trade name, or other identifying mark, imprint,
number, or device, or a likeness thereof, of a manufacturer, distributor, or dispenser,
other than the person who manufactured, distributed, or dispensed the substance.”
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only a “controlled substance,” but also a “counterfeit substance.”  The latter term is

equally undefined in the Guideline or case law.  However, it is defined in both the

CSA and in substantially identical form in the UCSA.  See 21 U.S.C. § 802(7)11;

UCSA § 404.12  Thus, the definitional lacuna in Application Note 1(B)(iv) is not

confined to the one term “controlled substance,” but also to the conjoined term

“counterfeit substance.”  

It is evident that the meaning of  “counterfeit substance” in the CSA and UCSA

is particular, referring to mislabeled and misrepresented prescription and proprietary

drugs.  This definition is to be distinguished from another possible construal of the

term synonymous with “imitation controlled substance,” that is, an uncontrolled

substance trafficked as a real controlled substance.  See UCSA § 405 (trafficking in

imitation drugs).  Indeed, while the UCSA criminalizes distributing “imitation
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substances” in § 405, the CSA does not; federal law only criminalizes trafficking in

“counterfeit substances” as defined in § 802(7).  See also United States v. Midwest

Pharmaceuticals, Inc., 601 F. Supp. 392, 395-97 (D. Neb. 1984) (distinguishing

“counterfeit” and “imitation” substances under the Food and Drug Act).  

Because the term “counterfeit substance” has a specific, narrow definition in

federal law, it is evident that the term appearing in Application Note 1(B)(iv) must

look to the CSA for its definition.  And if the definition in § 802(7) is the logical basis

for delimiting “counterfeit substance” in Application Note 1(B)(iv), there can be little

doubt that the conjoined term “controlled substance” in that same note is logically

defined by the subsection of the CSA directly before § 802(7).  In short, claiming that

neither “controlled substances” nor “counterfeit substances” finds its definition in

§ 802 illogically unmoors those terms from specific formulations Congress intended

to have national force, sweeping in conduct Congress declined to criminalize

nationally.  A generic, federal definition should not include conduct which: (1) a

comprehensive, national scheme declined to include, and (2) is expressly

distinguished in the uniform statutory scheme adopted in nearly all states.  The

simpler and more logical approach is to treat the Guideline terms “controlled

substance” and “counterfeit substance” as defined by the same, particular terms of art

appearing in the CSA.



13 Although, tellingly, they do cross-reference 21 U.S.C. § 802 for the definition
of “counterfeit substance.”  See U.S.S.G. § 2D1.1 cmt. n.2.  

28

 5. The Structure and History of the Guidelines Support Reference to
the Federal Criminal Statutes

As noted above, the Guidelines as currently formulated contain no express

definition or cross-reference for “controlled substance,” whether appearing in Chapter

2 or 4.  Not only is the term undefined for use in the illegal re-entry Guideline, but

also for the career offender Guideline in § 4B1.2(b).  Even the Guidelines for offenses

under the CSA in Part D of Chapter 2 do not define the term.13  

Despite the Commission’s universal silence on defining “controlled

substances,” there is little reason to assume that the term is intended to have different

definitions in different parts of the Guidelines.  The usual canon of construction is that

identical wording used in different sections of a common legislative act are intended

to have the same meaning.  See 3 N. Singer & J. Singer, Sutherland Statutes and

Statutory Construction, § 59:8 (6th ed. 2002).  The definitions in § 2L1.2 cmt.

n.1(B)(iv) for “drug trafficking offense” and § 4B1.2 for “controlled substance

offense” are virtually identical, in particular the same undefined references to

“controlled substance” and “counterfeit substance.”  In that light it is significant that

the commentary to § 4B1.2 includes several cross-references to the CSA for examples

of other offenses that come within the scope of a “controlled substance offense,” such
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as unlawful possession of equipment used to manufacture a controlled substance under

21 U.S.C. § 843(a)(6).  Naturally, the reference to these specific federal crimes

imports into the Guideline the definition of “controlled substance” required for those

offenses.  By logical implication, then, the structural parallel of the § 4B1.2 definition

of “controlled substance offense” and the § 2L1.2 definition of “drug trafficking

offense” argues that the latter also contemplates “controlled substance” is defined as

in the CSA.  

Moreover, the history of § 2L1.2 argues the Commission looked to the CSA

when it used the term “controlled substance.”   Between 1991 and 2001, the 16-level

enhancement for drug offenses in § 2L1.2  specifically referenced the definition of

“controlled substance” in 21 U.S.C. § 802, either directly or via the definition of

“aggravated felony” in 8 U.S.C. § 1101(a)(43)(B).  See U.S.S.G. § 2L1.2 app. C

amend. 375 (Nov. 1991); amend. 562 (Nov. 1997).  When the Commission first added

a 16-level enhancement in 1991 in Amendment 375, it was restricted to defendants

with a prior aggravated felony conviction.  Application Note 7 defined “aggravated

felony” as including “any illicit trafficking in any controlled substance (as defined in

21 U.S.C. § 802), including any drug trafficking crime as defined in 18 U.S.C. §

924(c)(2)” with a sentence of five years or more.  In 1997, the Commission amended

the Guideline to simplify the definition of “aggravated felony” to a bare cross-



30

reference to 8 U.S.C. § 1101(a)(43), where subparagraph (B) in turn cross-references

the definition of “controlled substance” in 21 U.S.C. § 802.  See U.S.S.G. § 2L1.2 app.

C amend. 562 (Nov. 1997).  However, Amendment 562 also added a four-level

increase for two prior misdemeanor convictions for “controlled substance offenses,”

without defining what a “controlled substance offense” comprised.  Thus, the

Commission first used the undefined term “controlled substance” in the context of

changes to § 2L1.2 sublimating other express reference to the CSA, but retaining an

indirect cross-reference via the aggravated felony definition. 

The indirect cross-reference to the CSA disappeared only when the Commission

revamped the entire Guideline to create graduated enhancements.  See U.S.S.G. §

2L1.2 app. C amend. 632 (Nov. 2001).  In the new system, the Commission retained

only some aggravated felonies in the plus-16 category.  These included a “drug

trafficking offense” with a sentence over 13 months; the same conviction with a lesser

sentence was now assigned a 12-level enhancement under § 2L1.2(b)(1)(B).

Application Note 1(B)(iv) in its current form was added.

Thus, for a decade, the Commission expressly linked the term “controlled

substance” to the schedules in the CSA, but in 1997 inserted that term without any

explicit cross-reference.  It is unreasonable and far-fetched to claim that this  omission

was a sub silentio effort by the Commission to define “controlled substance” only for
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misdemeanor convictions differently from the definition used for felonies in the

immediately proceeding subparagraph.  If the omission of cross-references in 2001 is

significant, then the same logic must apply to the 1997 omission, where such

reasoning does not stand up to scrutiny.

To the extent the Government seeks to argue that the omission of cross-

references in 2001 signaled the Commission’s intent to take the definition of

“controlled substance” in a radically new direction from the previous decade, it is

entirely inexplicable why the Commission would not have bothered to say so.  But

nothing in the Reason for Amendment to Amendment 632 indicates any intent to

adjust the definitions for a drug trafficking offense; it merely cites the need to

graduate the applicable level of enhancement.  Surely, if the Commission sought to

abandon its settled practice in defining “controlled substance,” it would not only say

so, but would either (1) provide the new, substitute definition, or (2) insert a cross-

reference or guidance on where that new definition could be found.  Arguing the mere

omission of statutory cross-references for terms defined consistently by statute for a

decade effected an implicit sea-change in the definition attributes to the Commission

an astounding obtuseness one would not suspect possible.  The more rational view is

that the Commission viewed“controlled substance” as so well equated with the CSA

schedules as to require no elaboration, particularly when the omission first occurred
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in a provision conjoined with another making reference to the CSA schedules. 

6. Gutierrez-Cruz, Though Wrongly Describing the Effect of a
“Controlled Substance Analogue,” Correctly Identifies the CSA As the
Source of Definitions in Section 2L1.2

Mr. Sanchez anticipates the Government will rely in response on the

unpublished disposition in Gutierrez-Cruz for the proposition that the California drug

schedules are not overbroad.  In that case, the panel held that Cal. Health & Safety

Code § 11351 was not categorically overbroad under Morales-Perez, and the

argument that the state drug schedules were overinclusive was “misplaced.”  265 Fed.

App’x at 562.  The reason given is that every substance found on the California drug

schedules omitted from the CSA schedules nonetheless “fall[s] within the definition

of ‘controlled substance analogues’ and therefore treated as schedule I controlled

substances.”  Id.  (citing 21 U.S.C. § 813).

Gutierrez-Cruz’s shotgun assertion is simply wrong.  Not every substance on

the California schedules qualifies as an analogue of a federal controlled substance

under the definition in 21 U.S.C. §802(32)(A).  The definition of an “analogue”

requires three showings: (1) the substance has a “substantially similar” chemical

structure to a schedule I or II controlled substance; (2) it has a comparable stimulant,

depressant, or hallucinogenic effect; (3) it is intended to have that effect.  Although

the provision is worded disjunctively, legislative history and practicality argue that the
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first prong must be read conjunctively with either prong two or three.  See United

States v. Hodge, 321 F.3d 429, 437-38 (3d Cir. 2003); accord United States v.

Turcotte, 405 F.3d 515, 522-23 (7th Cir. 2005) (citing cases).  

Moreover, “controlled substance analogues” are treated as schedule I controlled

substances under 21 U.S.C. § 813 only when they are intended for human

consumption.  To avoid  a constitutional void-for-vagueness challenge to the federal

analogue provisions, the Fourth Circuit held that arbitrary enforcement is precluded,

because the law could be violated only if the trafficker intended the substance be

consumed by humans, per § 813.  See United States v. Klecker, 348 F.3d 69, 71 (4th

Cir. 2003).  The California drug schedules have no such requirements and trafficking

in the listed substances is criminal, regardless whether they are intended for human

use.  Thus, Gutierrez-Cruz was incorrect to say that § 813 automatically treats

analogues as “controlled substances.”  In fact, 21 U.S.C. § 802(32)(C) specifically

excludes controlled substances from being controlled substance analogues, so

analogues are not in themselves “controlled substances,” absent the additional proviso

of § 813.

Thus, even if all the additional California substances met the definition in

§ 802(32)(a), they would still not suffice as a federal controlled substance unless an

additional element not required by the California statutes were shown.  We are faced
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with the classic missing element scenario, where the generic (federal) offense has an

essential element not required of the state conviction.  See Navarro-Lopez v. Gonzales,

503 F.3d 1063, 1073 (9th Cir. 2007) (en banc).  Because “the crime of conviction is

missing an element of the generic crime altogether, we can never find that ‘a jury was

actually required to find all the elements of’ the generic crime.”  Id.  (citation omitted).

This rule applies equally to convictions resulting from pleas.  See id. at 1073 n.10.  As

no California jury will ever be required to find that a purported analogue was intended

for human consumption nor would a proper plea require such a factual finding, those

additional substances not listed in the CSA cannot be treated as federal “controlled

substance analogues” under § 813.

Although Gutierrez-Cruz’s reasoning as to analogues is legally off-point, what

is significant for this case is that the Court, without explanation, turned to the

definitions of “controlled substances” in the CSA to determine the range of § 2L1.2

drug offenses.  Like the Second Circuit cases and the Sentencing Commission’s

implicit reliance on the statutory schedules, Gutierrez-Cruz naturally turned to the

CSA schedules to clarify the Guideline.  This supports Mr. Sanchez’s argument that

the CSA provides the most reasonable and suitable basis for determining the generic

scope of “controlled substance” for Taylor purposes in analyzing a prior conviction



14 The district court’s and Gutierrez-Cruz’s argument that Morales-Perez
controls the categorical status of a conviction under Cal. Health & Safety Code
§ 11351 can be summarily rejected. ER 2-3 [23-24]; SRT 13-14.   Morales-Perez dealt
solely with § 11351.5, a statute that  expressly applies only to trafficking in cocaine
base.  See 467 F.3d at 1220.  Cocaine base is indisputably a substance regulated in the
CSA.  See 21 U.S.C. § 812(c) Sched. II(a)(4).  Mr. Sanchez’s statute of conviction
applies to any California controlled substance.  Morales-Perez’s pre-Ruiz-Vidal
discussion of a crucially different statute holds no lessons for this case.
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enhancement for § 2L1.2.14

D. Even If the UCSA Were Taken As the Generic Definition, It, Too,
Omits Substances Found in the California Schedules

If the drug schedules intended by Congress to be provide a comprehensive,

national treatment of controlled substances, the only reasonable alternative source of

the generic definition under the Taylor approach is the UCSA, the provision adopted

in some form by all but two states.  

However, the UCSA may not be adopted intact by an enacting state or may be

subject to further amendment by state legislatures, causing it to lose its original

uniformity.  In fact, the UCSA provided procedures for future expansion of the drug

schedules by providing criteria for each of the original schedules.  See UCSA §§ 203,

205, 207, 209, & 211.  As noted above, Congress anticipated that state controlled

substance law would continue to diverge despite the enactment of a comprehensive,

national scheme.  See 21 U.S.C. § 903.  As a result, state schedules can be broader

than the UCSA in the same fashion as argued above regarding the CSA.



15 An example of why the UCSA schedules or the aggregate state manifestations
of them are too variable to be suitable for categorical analysis purposes is Louisiana’s
version of the UCSA.  Like California, it diverges from the UCSA, as it appears to
include apomorphine expressly in its Schedule II, but then also excludes all
“isoquinoline alkaloids of opium,” which apomorphine is.  See State v. Lambert, 514
So.2d 550, 551-52 (La. Ct. App. 1987) (citing L.S.A.-R.S. 40:967).  This
contradiction led the state court to find the statute void for vagueness as hopelessly
ambiguous whether apomorphine was a controlled substance.  See id. at 552-53.
Subjecting the generic definition to such vagaries of state law is the antithesis of the
Taylor rationale.  
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Thus, as noted in Ruiz-Vidal, the California schedules include apomorphine as

a Schedule II controlled substance, while the federal schedules do not list that

chemical.  The UCSA not only also fails to include apomorphine, it expressly

excludes it.  See UCSA § 206(1)(i).15  Likewise, the same section of the UCSA

excludes butorphanol as a controlled substance, but the California drug schedules

expressly includes it.  See Cal. Health & Safety Code § 11057(c)(3).  

Accordingly, neither of the two reasonable candidates for a generic definition

of “controlled substance” includes all the substances controlled under California law.

The California offenses are categorically overbroad regardless of which likely

candidate is consulted.

E. Conclusion

This Court has found in the immigration context that the California drug

schedules are categorically overbroad.  Despite the lack of an overt definition of
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“controlled substance” in the Guidelines, logic, case law, structure, and history

support the use of the CSA schedules as constituting the generic, national definitions.

Consequently, as found in Ruiz-Vidal and subsequent precedents, the California

offenses apply to a broader array of crimes than the generic offense.  Under Taylor,

Mr. Sanchez’s conviction was categorically overbroad to warrant the 16-level

enhancement.

II

UNDER VIDAL, THE RECORD IS INADEQUATE TO SATISFY THE
MODIFIED CATEGORICAL APPROACH TO NARROW THE PRIOR

CONVICTION

A. Introduction

The overinclusion of the California drug schedules renders Mr. Sanchez’s

conviction categorically overbroad under Application Note 1(B)(iv).  It can qualify

for enhancement only if the Government adduces judicially noticeable documents

indicating that the conviction was for trafficking in a federally listed substance.  Here,

the Government failed to do so, for two reasons.  

First, Mr. Sanchez’s guilty plea in state court was entered pursuant to People

v. West, a fact which this Court sitting en banc described as “not admit[ing] the

specific details about his conduct on the ... counts [to which] he pled guilty.”  Vidal,

504 F.3d at 1089 (citation omitted; second brackets by Vidal).  As a result, “unless the
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record of the plea proceeding reflects that the defendant admitted to facts, a West plea,

without more, does not establish the requisite factual predicate to support a sentence

enhancement.”  Id.  

Second, unless the documents or plea colloquy show that the conviction was for

the offense “as charged” in the accusatory pleading, any more specific allegation in

the complaint does not satisfy the modified categorical inquiry.  See id. at 1087.

Without that “critical phrase” making the link between accusation and conviction, the

overbroad state statute is not narrowed.  Id.  Here, the conviction document proffered

by the Government–an abstract of judgment–fails to show the necessary link: the

crucial “as charged” language.  Thus, the conviction could not be used to enhance

Mr. Sanchez’s Guideline sentence.

B. Because the Plea Was Entered Pursuant to People v. West, the
Record Cannot Establish the Conviction Was for Trafficking a
Qualifying Substance

In Vidal, this Court had to determine whether a conviction for joyriding under

Cal. Veh. Code § 10851(a) avoided categorical overbreadth by showing the defendant

was charged as a principal, not an accessory.  See 504 F.3d at 1086.  On examining

the documents acceptable for modified categorical analysis under Shepard v. United

States, 544 U.S. 13 (2005), the Court found that the complaint and change of plea

forms did not satisfy the required showing.  Although the complaint contained
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language indicating that Vidal was a principal, nothing in the change of plea form

showed he admitted that allegation under oath.  See id. at 1086-87.   

The prime deficiency noted in Vidal was that the defendant’s plea had been

made under People v. West.

The only other judicially noticeable document in the record before us
that might provide this confirmation is the written plea and waiver of
rights form, which reflects that Vidal entered a plea of guilty pursuant to
People v. West. In West the California Supreme Court affirmed the
constitutionality of plea bargaining, specifically addressing the practice
of pleading guilty to a lesser offense “without specification of
punishment.” 91 Cal.Rptr. 385, 477 P.2d at 416. . . . [¶] The California
Supreme Court subsequently characterized a People v. West plea as a
plea of nolo contendere that does not establish factual guilt. See In re
Alvernaz, 2 Cal.4th 924, 8 Cal.Rptr.2d 713, 830 P.2d 747, 752 (1992)
(describing a People v. West plea as a “plea of nolo contendere, not
admitting a factual basis for the plea”); see also United States v. Nguyen,
465 F.3d 1128, 1130 (9th Cir.2006) (“[A] plea of nolo contendere ... is,
first and foremost, not an admission of factual guilt. It merely allows the
defendant so pleading to waive a trial and to authorize the court to treat
him as if he were guilty.” (citation omitted)). By entering a West plea a
defendant “[does] not admit the specific details about his conduct on the
... counts[to which] he pled guilty.” Carty v. Nelson, 426 F.3d 1064,
1068 (9th Cir.2005) . . . .  As a result, unless the record of the plea
proceeding reflects that the defendant admitted to facts, a West plea,
without more, does not establish the requisite factual predicate to support
a sentence enhancement.

Id. at 1089 (footnote omitted).  

Because a West plea does not admit any of the factual allegations of the

complaint, or indeed anything more than that the statute of conviction is “reasonably

related” to the actual offense, id. at 1087, it cannot establish that the conviction
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encompassed conduct defining the enhancing offense.  See also Fregozo v. Holder,

576 F.3d 1030,  1040 (9th Cir. 2009) (following Vidal in holding that a West plea

“does not establish factual guilt” of the narrowing factual allegation).

Mr. Sanchez’s case is the same as Vidal.  Here, the Government could proffer

only three pertinent Shepard documents relating to the 1992 conviction for Health &

Safety Code § 11351: a felony complaint (alleging trafficking in cocaine), a change

of plea form (whose factual basis states only “People v. West plea”), and an abstract

of judgment (listing the statute and a shorthand title “Poss of Cont. Sub”).  ER 88-110.

Just as in Vidal and the cases cited therein (including Ruiz-Vidal), the complaint alone

does not establish the nature of the substance involved in the prosecution.  See Vidal,

504 F.3d at 1088.  The change of plea form lists no facts being admitted and states that

the plea is made pursuant to West, again as in Vidal.  The one additional document

here is an abstract of judgment, which alone is insufficient to support a modified

categorical finding.  See United States v. Navidad-Marcos, 367 F.3d 903, 908-09 (9th

Cir. 2004) (holding California abstract of judgment alone was insufficient to show

conviction for drug trafficking to enhance under § 2L1.2).  Also, as will be shown

next, the abstract does not provide the crucial link to the accusation to effect a

narrowing.  Thus, as in Vidal, “we lack a transcript of [Mr. Sanchez]'s change of plea

hearing or any recordation of the terms of his plea bargain. Although [Mr. Sanchez]
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signed the written plea and waiver of rights form, he wrote only ‘People v. West

[plea]’ in the section requesting a description of ‘fact[ual basis]’ to which he was

pleading guilty. The form, like the Complaint, therefore fails to establish the factual

predicate for [Mr. Sanchez]'s plea.”  Vidal, 504 F.3d at 1089.

The West plea in Mr. Sanchez’s case did not admit any of the factual allegations

in the complaint, including that the substance involved was cocaine.  No  Shepard

documents establish the nature of the controlled substance involved in the conviction

at issue, and so the Government failed to meet its burden of narrowing under the

second stage of Taylor.

C. The Complaint Alone Is Insufficient to Prove a Qualifying
Substance, Because the Record Does Not Show the Conviction Was
for the Offense “As Charged” in the Accusatory Pleading 

As in Vidal, the record here is adlso deficient, because nothing showed that the

plea was to “the offense as charged.”  

In order to identify a conviction as the generic offense through the
modified categorical approach, when the record of conviction comprises
only the indictment and the judgment, the judgment must contain “the
critical phrase ‘as charged in the Information.’ ” Li [v. Ashcroft,] 389
F.3d [892, 898 (9th Cir. 2004)]; cf. [United States v.] Bonat, 106 F.3d
[1472, 1477-78 (9th Cir. 1997)] (“Even if we agreed with Bonat that the
district court only relied on the charging document, we would affirm
because the Judgment on Plea of Guilty shows that Bonat did in fact
plead guilty to second degree burglary as charged in the Information,
and the Information included all the elements of generic burglary.”
(emphasis added)).
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Vidal, 504 F.3d at 1087.  It is the “as charged” language which makes the express link

between the judgment and the accusations in the charging document.  Without that

“critical phrase,” “we have no way of knowing what conduct Vidal admitted when he

pled guilty to conduct that was not identical to that charged in Count One of the

Complaint.”  Id. at 1088.

Again, the circumstances are identical here.  The documents proffered by the

Government nowhere contain the “critical phrase” linking the conviction document

with the accusation.  Nothing in the abstract itself nor in the change of plea form

specifies a conviction or admission as to the allegation in the complaint, and there is

no transcript of the plea colloquy. ER 117-27.  Even without the effects of the West

plea, the record here is deficient to show the nature of the controlled substance that

was the subject of the conviction.  
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  CONCLUSION

 The district court erred in holding that Mr. Sanchez’s prior conviction qualified

as a categorical drug trafficking offense under § 2L1.2.  The California drug schedules

are categorically overbroad, and no judicially noticeable documents established that

the conviction involved a federal controlled substance.  Because the erroneously

applied enhancement caused a material miscalculation of the Guideline range, the

sentence must be vacated and the case remanded for sentencing.  See Cantrell, 433

F.3d at 1280.

Respectfully submitted,

DATED:  December 15, 2009 s/ James Fife                         
JAMES FIFE
Federal Defenders of San Diego, Inc.
225 Broadway, Suite 900
San Diego, CA 92101-5097
(619) 234-8467

Attorneys for Defendant-Appellant
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CERTIFICATE OF RELATED CASES

 Per 9th Cir. R. 28-2.6, counsel is unaware of any related appeals pending

before this Court.

Respectfully submitted,

DATED:  December 15, 2009 s/ James Fife                             
JAMES FIFE
Federal Defenders of San Diego, Inc.
225 Broadway , Suite 900
San Diego, CA 92101-5097
(619) 234-8467

Attorneys for Defendant-Appellant 
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I certify that:  (check appropriate options(s))

 X  1. Pursuant to Fed. R. App. P. 32(a)(7)(c) and Ninth Circuit Rule 32-1, the
attached opening/answering/reply/cross appeal brief is

V Proportionately spaced, has a typeface of 14 points or more and contains
9,997 words (opening, answering, and the second and third briefs filed
in cross-appeals must NOT exceed 14,000 words; reply briefs must NOT
exceed 7,000 words),

or is

‘ Monospaced, have 10.5 or fewer characters per inch and contain ______
words or _____ lines of text (opening, answering, and second and third
briefs filed in cross-appeals must NOT exceed 14,000 words, or 1,300
lines of text; reply briefs must NOT exceed 7,000 words or 650 lines of
text).

  December 15, 2009 s/ James Fife                  
      Date JAMES FIFE

Attorney for Appellant
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