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I. Materials  – Oregon district court case, United States v. Trujillo-Alvarez, 
900 F. Supp.2d 1167 (D.Or. 2012), provides a roadmap of the arguments 
addressed in this webinar. See also Mr. Trujillo-Alvarez’s motion for an 
order holding the ICE agents in contempt for defying the court’s order 
setting conditions of release. The article from the National Immigration 
Project of the National Lawyers Guild (NIPNLG) by Lena Graber and 
Amy Schnitzer, June 2013, discusses, in even greater detail, the 
prosecutor’s mythological arguments at the detention hearing on risk of 
flight based upon undocumented status, ICE holds and the impropriety of 
transfers of noncitizens to ICE detention facilities during the pendency of 
the federal criminal case. See also sample bail motions attached to the 
NIPNLG’s article. Also, review Mr. Castro-Inzunza’s emergency appeal 
to the Ninth Circuit, and defense counsel’s Memorandum in Support of 
Appeal from Order Revoking Release. 

 
II. Additional Authority 

  
1. Bail Reform Act of 1984 (BRA) mandates the release of all  

persons facing trial unless no condition, or combination of 
conditions, will “reasonably assure” the appearance of the person 
as required and the safety of the community.  

     18 U.S.C. § 3142(c)(2). 
 

2. Undocumented Status Not Presumptive Evidence of    Flight 
Risk, Court Must Properly Weigh Factors Under 18 U.S.C. § 
3142(g):  

 
(1) the nature and circumstances of the crime charged; 
(2) the weight of the evidence against the defendant (least of factors 
to consider); 
(3) the history and characteristics of the defendant, including family 
ties, employment, community ties, past conduct; 
(4) the nature and seriousness of the danger to the community or to 
an individual.  
 
See United States v. Trujillo-Alvarez, 900 F. Supp.2d 1167 (D.Or. 
2012); United States v. Xulam, 84 F.3d 441, 442-43 (D.C. Cir. 
1996) (per curiam) (deportable alien not a flight risk where 
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conditions could be imposed to ensure return to court); United 
States v. Motamedi, 767 F.2d 1403, 1408 (9th Cir. 1985) 
(concluding that the fact that defendant is alien “does not tip the 
balance either for or against detention.”); United States v. Chavez-
Rivas, 536 F.Supp.2d  962, 968 (E.D. Wis. 2008) (finding that 
illegal reentry defendant’s “status as a deportable alien does not 
mandate detention”); United States v. Adomako, 150 F.Supp. 2d 
1302, 1304 (M.D. Fla. 2001) (“Congress chose not to exclude 
deportable aliens from consideration for release or detention in 
criminal proceedings”); United States v. Hernandez, 747 
F.Supp.846 (D. Puerto Rico 1990) (ordering release of noncitizen 
defendant charged with illegal reentry where the evidence showed 
he was not a flight risk). 
 

  3.  Immigration Detainer 
 
“The detainer is a request that such agency advise the Department, 
prior to the release of the alien, in order for the Department to 
arrange to assume custody, in situations when gaining immediate 
physical custody is either impracticable or impossible.” 8 C.F.R. § 
287.7(a).  
 
United States v. Santos-Flores, 794 F.3d 1088 (9th Cir. 2015), 
District court erred in relying on existence of ICE detainer and 
probability of alien’s immigration detention and removal from the 
United States to find that no condition or combination of conditions 
would reasonably assure his appearance; United States v. Trujillo-
Alvarez, 900 F. Supp.2d 1167 (D.Or. 2012), government’s 
argument that an “ICE detainer” should be viewed as exception to 
BRA has been rejected. United States v. Castro-Inzunza, 2012 WL 
6622075 (9th Cir. 2012) (Ninth Circuit reversed district court 
finding that “no conditions or combination of conditions will 
reasonably assure the [defendant’s] appearance,” government failed 
to show that it lacks the ability to stay or defer removal.); United 
States v. Barrera-Omana, 638 F.Supp.2d 1108, 1111 
(D.Minn.2009) (government’s argument that ICE detainer swallows 
the BRA is without merit); United States v. Jocol-Alfaro, 840 
F.Supp. 1116 (N.D. Iowa 2011) (Illegal alien charged with false 
claims of citizenship and false use of Social Security numbers shall 
be released on conditions, despite detainer filed by ICE); 
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United States v. Xulam, 84 F.3d 441, 442-43 (D.C. Cir. 1996) (per 
curiam) (the mere fact that a detainer has been lodged does not 
necessarily mean that defendant will be taken into custody by 
immigration authorities if released). 
 
Immigration Detention 
 
The Bail Reform Act cautions against the judicial officer’s 
consideration of the applicability of deportation or exclusion law in 
determining whether an individual qualifies for bail. 18 U.S.C § 
3142(d) (bail determinations for noncitizens must be made 
“notwithstanding the applicability of other provisions of law 
governing release pending trial or deportation or exclusion 
proceedings.”) 
 
The federal prosecutor has control over whether a criminal 
defendant is deported. Deportation of an alien who is a party in a 
criminal case pending in a court in the Unites States shall be 
“deemed prejudicial to the interests of the United States.” 8 C.F.R. 
§  215.3(g); 22 C.F.R. § 46.3(g) (“[a]ny alien who is a witness in, 
or a party to, any criminal case pending in any criminal court 
proceeding may be permitted to depart from the United States with 
the consent of the appropriate prosecuting authority unless such 
alien is otherwise  prohibited from departing under the provisions 
of this part.” If government elects to deliver the undocumented 
individual to the USAO for prosecution, instead of removing him or 
her immediately, government may not use its discretionary power 
of removal to trump a defendant’s right to an individualized 
determination under the Bail Reform Act. See United States v. 
Santos-Flores, 794 F.3d 1088, 1091 (9th Cir. 2015).  Risk of 
nonappearance must be volitional. Id. 
 
Transfer to immigration custody after conditions of release set by 
judicial officer for purposes of the criminal case is in violation of 
the law. The Court has the authority to order the defendant released 
without consideration of the ICE detainer. If the immigration 
authorities do not take the individual into custody for removal 
under Section 3142(d), “such person shall be treated in accordance 
with the other provisions of the law governing release pending trial 
or deportation or exclusion proceedings.” 



 

 

 

 

 

 

UNITED STATES V. TRUJILLO-ALVAREZ  

      Portland, Oregon   
 
Motion for Order to Show Cause Re Finding of Contempt 
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