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 Please mute your telephones 
and disable your video 
camera for the duration of this 
presentation.

 Questions for today's 
presenter may be submitted 
electronically using the Q & A 
window to the right of your 
screen.  Questions will be 
addressed at the conclusion 
of the presentation. 



 Polling questions will be asked during the webinar and your 
responding to those questions is necessary for two reasons:
› First, unlike during live seminars, the presenter has no other 

means of  receiving feedback from the audience.   Your answers 
will help to focus the presentation and to provide information that 
may be used in planning future presentations.  

› Second, most CLE providers require polling questions as a means 
of confirming attendance and approving credit hours.

 Thank you for your participation.



By Joan Politeo





From 2009 to 2013, Increase of Over 9% 
Immigration Offenses, Now Close to 

22,209 or 26 % of Total Cases
Figure Doesn’t Include Fraudulent 
Documents, Passport or Other Types of 
Cases Involving Noncitizens





New York, Washington D.C., California, 
Oregon  and Many More Districts



 Begin with the story of Mr. Castro-Inzunza, 
illustrates the myths;

 Bail Reform Act;
 The Myths: Unlawful Status,

ICE Holds,
ICE detention;

 The Mantras – Arguments , Bail Reform Act;
 Mr. Alvarez-Trujillo’s story illustrates the    

mantras that defeat the myths, educate 
the judges to grant bond; 

 Motions You Can File 





Mr. Castro on a Path to Citizenship, 
Automatic Lawful Permanent 
Residency, on December  2, 1990



Advice of Counsel Pled Guilty 





Neither His Attorney Nor the Court 
Advised Mr. Castro that Pleading Guilty 
Would Likely Result in Deportation



 1993 – Mr. Castro’s Lawful Permanent 
Residency status (Green Card) Revoked 
and He Was Deported





Mr. Castro Does Not Give Up, 2003        
Reapplies Once Again for Admission 



 ICE Reinstates 1993 Deportation Order;

 Mr. Castro, with No New Convictions 
Other than 1989 Drug Offense, IAC Plea,
Indicted for Illegal Reentry, 
8 U.S.C. 1326



Padilla v. State of Kentucky

USSC Held that Counsel’s Failure to Advise 
of Possible Removal from U.S. 
INEFFECTIVE ASSISTANCE of COUNSEL

Motion  Denied – March 12, 2012





Elements of Offense, Non-Violent;

No Weapons Possession;

No Drug Distribution or Usage, Alcoholism;

No Negative Evidence Re Mental Health;

Weight of Evidence Least of the Factors.



GOVERNMENT’S POSITION ON FLIGHT 
UNDERMINED BY MR. CASTRO’S 
DEMONSTRATED DESIRE TO REMAIN IN U.S. 
ONGOING FIGHT FOR RELIEF FROM 
DEPORTATION 

GOVERNMENT FOCUSES ARGUMENT ON 
ICE HOLD, REINSTATEMENT OF REMOVAL  
ORDER



Emergency Motion to U.S. Court of Appeals
District Court Ordered to Set Conditions of Release 



 His Lawyer Continues  the Fight;
 Plea to a Misdemeanor Improper Entry, 

with no custodial sentence





 Denied Pretrial Release;

 Deprived of Participation in Alternatives to 
Incarceration Programs;

 Deprived of Participation in Drug Treatment in 
Prison, RDAP Benefit of Year Off for Successful 
Completion;

 Deprived of Early Release to Half-Way House;

 Detained in Immigration Custody After 
Completion of Sentence.





IN OUR SOCIETY,  LIBERTY IS THE NORM, 
DETENTION PRIOR TO TRIAL IS THE 
CAREFULLY LIMITED EXCEPTION



CONGRESS INTENDED THAT ANY 
PERSON CHARGED WITH A FEDERAL 
OFFENSE SHALL BE RELEASED PENDING 
TRIAL, SECTION 3142(a)(1)(2):

Personal Recognizance;
Upon Execution of Unsecured 

Appearance Bond;
On Conditions or Combinations 

of Conditions



Judge Finds:

NO CONDITIONS WILL
REASONABLY ASSURE 
APPEARANCE IN COURT
AND/OR SAFETY OF 
COMMUNITY 18 U.S.C. 3142(b)



We Are Not Required to    
Guarantee Client’s Appearance      
3142 -NO IRONCLAD GUARANTEE

ALL NEED IS REASONABLE ASSURANCE



Motion by Government Under (d) to Allow 
Time to Decide if Client Should be 
Transferred to ICE for Removal  from U.S. 

Doesn’t Apply to Lawful Permanent 
Residents (LPR/Green Card Holder).

LPR’s Entitled to Full Bond Hearing.
Apply 3142(g) Factors. 



 The Court Must Grant Bond and “Set the 
Least Restrictive Conditions of Release” 
3142(c)(B);

“Only in Rare Circumstances Should  Release 
Be Denied”, U.S. v. Gebro, 948 F.2d 1118,       

1121 (9th Cir. 1991);
 “Doubts Regarding the Propriety of Release 

Should Be Resolved in Favor of Defendant”, 
Herzog v. United States, 75 S.Ct. 349(1955); 
United States v. Motamedi, 767 F.2d 1403, 
1405 (9th.Cir. 1985).



PRESUMPTIONS – DRUG CASES



HAVE YOU ARGUED FOR BOND   
IN CASE INVOLVING  A 
NONCITIZEN CLIENT?

POLLING QUESTION

(A)  YES

#1

(B) NO



Undocumented 
Status is 
Evidence Itself of 
Flight

MYTH 1



Undocumented 
Status  Establishes 
Evidence of 
Inherent Risk of 
Flight

MYTH 1



Undocumented
Status Establishes 
Client has Powerful
Motivation to Flee 
the Country

MYTH 1



Myth –Respond with the 
MANTRA



BAIL REFORM ACT 
APPLIES TO ALL ACCUSED
of FEDERAL OFFENSES



(1) the nature and circumstances of the 
crime charged;

(2) the weight of the evidence against the 
defendant;

(3) the history and characteristics of the 
defendant, including family ties, 
employment, community ties, past 
conduct;

(4) the nature and seriousness of the 
danger to the community or to an 
individual.





 Must Weigh Bond Factors – Magistrate 
Judge Not an Immigration Judge, 
Complexity of Immigration Law 



Family Ties – Bail Reform Act



Employment – Bail Reform Act



Community Ties – Bail Reform Act



If multiple years between conviction and 
new arrest, argue remoteness of past 
criminal conduct and post-offense 
rehabilitation

Past Conduct– Bail Reform Act



 THE MATERIALS AND CASES DISCUSS ALL THE 
FACTORS  THAT MUST BE WEIGHED UNDER 
SECTION 3142(g).



 Deportable Alien Not a Flight Risk Where 
Conditions Can Be Set to Ensure Return to 
Court, United States v. Adomako, 150 
F.Supp.2d 1302, 1304 (M.D. Fla. 2001);

 Unlawful Status “Does Not Tip the Balance” 
for Detention, (U.S. v. Townsend, 897 F.2d 
989, 994 (9th Cir. 1990);

 Unlawful Status Does Not Mandate 
Detention, (U.S. v. Chavez-Rivas, 536 
F.Supp.2d 962 (E.D. Wisconsin 2008).



IMMIGRATION DETAINER:

An “ICE hold” is Itself Evidence 
of Flight Risk

2MYTH



IMMIGRATION DETAINER:

Bond Must be Denied Because
Your Client May Consent to be 
Removed and “Escape” 
the Criminal Case



POLLING QUESTION #2 

(A) 48 HOURS

(B) 10 Days

HOW LONG IS THE US MARSHAL 
REQUIRED TO HOLD YOUR CLIENT, AFTER 
BOND SET, WHEN AN ICE DETAINER HAS 
PREVIOUSLY BEEN FILED?



An ICE Detainer is Not An Immigration 
Charging Document



 SECTION 3142(d):

 BAIL DETERMINATIONS FOR 
NONCITIZENS  MUST BE MADE WITHOUT 
CONCERN  FOR LATER
DEPORTATION OR EXCLUSION   



Government Can Get the ICE 
Hold Lifted, Release Client



EXECUTIVE BRANCH  - Work Together



Undocumented Clients Released on 
Bond Automatically Transferred to ICE 
On Detainer

MYTH 3



 Noncitizens Released on Bond CANNOT 
be Held in Immigration Facility



Transfer to Immigration Custody 
To Be Held for Criminal Trial  is NOT 
Authorized By Law



 8 C.F.R. 215.3(g); 22 C.F. R. 46.3(g)
Deportation – Pending Criminal Case        
Deemed Prejudicial to the Interests of 
United States



 18 U.S.C. Section 3142(d):
 ONLY AFTER FINDING DEFENDANT A 

SERIOUS RISK OF FLIGHT OR DANGER, 
CAN ORDER TEMPORARY DETENTION 
FOR NO MORE THAN 10 DAYS SO 
IMMIGRATION CAN TAKE CUSTODY TO 
DEPORT NOT TO DETAIN



Which of the following grounds can 
a judicial officer grant the 
government’s motion for 
detention?

(A) Ice detainer filed
(B) Client unlawfully in the United States
(C) Both (A) and (B)
(D) None of the above



46 Years of Age



Lived in Portland for 18 years;
Purchased a home 15 years ago 

with his wife



 Sole Financial Support for Wife and Three 
U.S. Citizen Children



A Couple of Months Before He Was 
Arrested for Driving with Suspended 
License, his Daughter in Hospital for 2 
Months, Encephalitis. Mr. Trujillo at Hospital 
Entire Time.



 DETENTION 
HEARING



PRETRIAL SERVICES REPORT
 Verified Lengthy Employment History;
 Verified that Carmelita, 8 Year old 

Daughter Just Released from Hospital;
 Mr. Trujillo  Sole Support for Family;
 No Convictions in Over Decade;
 Property to Post AND Has Sureties

RECOMMENDATION By PTS: 
DETENTION??????



MAGISTRATE JUDGE DENIES 
GOVERNMENT’S MOTION FOR 
DETENTION ON FLIGHT GROUNDS



 PROSECUTOR REQUESTS STAY OF THE 
RELEASE ORDER OF MAGISTRATE 
JUDGE:  

DENIED

No Appeal to District or Circuit 
Court of Appeal Filed by AUSA



All TOO COMMON RESPONSE
BY PROSECUTORS

ICE Agents Seized Mr. Trujillo and
Transported him to an ICE
Detention Facility

DEFIED RELEASE ORDER





IF CLIENT TRANSFERRED INTO ICE CUSTODY:
 Ex Parte Application for Hearing Re Bail;
 Motion to Enforce the 3142 Release 

Order;
 Contempt or Habeas Petition for Release 

from Ice Custody



If the Magistrate and District Court Judges 
Reject Your Arguments, Detains Client, 
Consider  Immediately Filing Appeal







Survey







 MARCH 14, 2017 at 11:00 am & repeated 
on MARCH 16, 2017 at 2:00 pm – Strategies 
for Defending Noncitizens Against Increased 
Federal Prosecutions and Presidential Executive 
Orders (with the National Immigrant Justice 
Center)

 APRIL 6-8, 2017 – Race in the Federal Criminal 
Court:  Strategies in the Pursuit of Justice 
(Baltimore, MD)

 JUNE 8-10, 2017 – Winning Strategies & 
Fundamentals (Houston, TX)


