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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 11-9335, Alleyne v. United
St at es.

Ms. Maguire.

ORAL ARGUMENT OF MARY E. MAGUI RE

ON BEHALF OF THE PETI TI ONER

MS. MAGUIRE: M. Chief Justice, and may it
pl ease the Court:

This case is about who gets to decide the
facts that trigger a mandatory m ni num sentence. Any
fact that entitles a prosecution by law to a sentence
nore severe than a judge could otherﬁﬂse I npose nust be
found by the jury beyond a reasonabl e doubt.

Under Harris, the governnment is entitled --

JUSTI CE SOTOVAYOR: Counsel, could you
address an issue that's very inportant to nme, the one of
stare decisis. And so, that -- hone in on that.

MS. MAGUI RE: Yes, Justice Sotomayor. | do
not believe that stare decisis poses a problemfor the
Court in this case, because Harris was a plurality
opinion. And while four of the justices found that --
" msorry, five of the justices voted to uphold
McM | lan, only four of the justices found that McM I I an
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was consistent with Apprendi. And so we have a
plurality opinion, and for our constitutional issue, we
do not believe that Harris --

JUSTI CE SOTOMAYOR: Well, the problemis,
whet her you're right or wwong -- and you' re absolutely
right, it was a plurality opinion -- your adversary says
St ates have passed laws relying on it, the Federal
systemis now structured around it, why isn't the danage
as great as they clain? Potential damage, | should say.

M5. MAGUI RE: Well, first of all, I would
just note that even though McM Il an was decided in 1986,
there is nothing in the legislative history that
i ndi cates that Congress referred on McM Il an when it
passed 924(c). In addition, 924(c) i\s silent as to who
shoul d be the fact-finder that triggers the nmandatory
mnimum And finally, in the McMIlan case, that was
not really a Sixth Amendnent case --

JUSTI CE SOTOVAYOR: Address, please, the
practical consequences.

M5. MAGUI RE: Certainly.

JUSTI CE SOTOVAYOR: How many -- how nmany
Federal courts are you aware are already charging the
924(c) facts to a jury, notwithstanding the -- the fact
that it's not required?

M5. MAGUI RE: Yes, | would say that there is

4
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little to no practical effect if the Court is to adopt a
rul e, because the majority of the Federal courts are
already -- and Federal prosecutors are already --

all eging these facts in the indictment and proving them
to a jury beyond a reasonable doubt. And I think that
this case is the exact exanple of that. It was alleged
in the indictnment. It went to the jury, the jury got a
special verdict form so there is no difficulty in

I npl enenting this rule --

JUSTICE ALITO Isn't your position that a
decision of this Court is not entitled to stare decisis
protection if there isn't a majority opinion in that
case?

MS. MAGUI RE:  Yes, Your Honor. | do not
believe that Harris has precedential value, because it
is a plurality opinion. In our --

JUSTICE ALITO. | can think of sonme pretty
i mportant decisions of this Court that were not the
result of a mpjority opinion. Do you want us to adopt
that as a bl anket rule?

MS. MAGUI RE: No, Your Honor, but | would
note that in constitutional questions |like this one,
stare decisis is at its weakness -- weakest. | would
al so --

JUSTICE ALITG Al right. Constitutiona

5
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deci sions of this Court not decided with the majority
opinion, no stare decisis effect. That's your argunent?

M5. MAGUI RE: Well, and al so, Your Honor,
what | think is significant in this case in terns of the
i ssue of stare decisis is that McMIlan was not a Sixth
Anmendnment case. MM Il an was decided nore on due
process grounds. And the only discussion of the Sixth
Amendment in McMIlan conmes in the |ast paragraph, when
It talks of the fact that the defendant has no right to
jury sentencing.

And so for those reasons, we do not believe
that stare decisis poses a problem

JUSTI CE SCALI A:  You haven't distinguished
McM |l an. You've distinguished Harr{s. How do you
di stinguish McMIIlan? Your only grounds for
di stinguishing that is it was not a
Si xth Anendnment case, even though the opinion refers to
the Sixth Amendnment ?

M5. MAGUI RE: Well, Your Honor, it does in
fact refer to the Sixth Amendnment in the very | ast
par agr aph.

But what McM Il an was nostly concerned about
was a due process claim--

JUSTI CE SCALIA: | don't care about
"mostly." The issue is whether McM Il an was a

6
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Si xt h Anendnment case, in part or in whole. And | don't
know how you can say it wasn't. W -- we don't decide
cases on what a case nostly says. We decide on what it
says.

M5. MAGUI RE: That's absolutely --

JUSTI CE GI NSBURG:. Ms. Maguire, you don't --
you don't have to take the position that there's no
stare decisis effect. In a unaninmous -- and a recent
unani nous deci sion of this Court, obviously, would carry
nore wei ght than one that has a plurality opinion, so
you don't have to say -- it isn't a question of yes or
no, it's a question of the degrees of respect that we
woul d give to our fornmer decision.

MS. MAGUIRE: | think thét that is exactly
right, Justice G nsburg. And in fact the other factors
t hat the Court considers when | ooking at stare decisis
Is: What were the margins of vote on the previous
cases, and McM ||l an was decided on a 5-4 decision,
whereas Harris, as we've noted, was a plurality
deci si on.

Bot h opi nions were found over spirited
di ssents. They have been criticized by this Court and
the |l ower courts, and in all of those instances we
believe that stare decisis is at its weakest.

JUSTICE ALITG Well, | think it's inportant

7
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for this Court to have a consistent doctrine of stare
decisis. The doctrine can't be We will overrule
deci sions that we don't |ike, but we will stick with
decisions that the majority does like. So I'mstil
| ooki ng for your understandi ng of what stare decisis
means in constitutional cases.

Now, with the suggestion of
Justice G nsbhurg, | gather that your positionis if it's
a narrow decision then it's -- stare decisis has |ess
wei ght; is that it? Now, what other factors? So it has
|l ess weight. MWhy isn't it controlling, though? Wy
does it have insufficient weight here?

MS. MAGUI RE: Because, Justice Alito,
anot her thing that you | ook to when you are consi dering
stare decisis is whether or not the rule is workabl e,
whet her or not the prior decision was badly reasoned,
and those are other factors that the Court can consider.
And if you look at this Court's Sixth Amendment
jurisprudence as it has devel oped since Apprendi, then
i n Booker, then in Blakely, then in Cunni ngham what we
are asking for today is a logical --

JUSTI CE KAGAN: But why is this not
wor kabl e? | nmean, you can -- you can argue about
whet her it was right or wong. You can argue about
whet her it has created sonme incongruity in the system

8
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But haven't the |ast nunber of years suggested that it's
perfectly workable? Everybody knows what they are
supposed to do, everybody does it. Wy -- why is this
not wor kabl e?

M5. MAGU RE: Well, the Harris rule is not
wor kabl e on a practical |evel because what happens under
the Harris rule is the governnment is entitled to a fact
that drives a nore severe punishnent, that never goes to
the jury. And what we are asking here is that the court
find that where there is a fact that triggers a
mandat ory mi nimum that that fact be found by the jury.

JUSTI CE SOTOMAYOR: Can | say --

CHI EF JUSTI CE ROBERTS: That sounds |ike --
t hat sounds |i ke an argunent that it:s wrong and t hat
is, of course, the first step in the stare decisis
analysis. It doesn't sound to ne responsive to Justice
Kagan's question as in what sense is it unworkable.

M5. MAGU RE: Well, | think it becones
unwor kabl e in the drug cases, Your Honor, and in the
9841 statute, because what you have there is you have in
sone circuits people alleging drug weight, but in other
circuits you have what is called m xing and mat chi ng.
And as long as the statutory maxi mum does not exceed
20 years, the prosecutors are not alleging the drug
wei ghts in the indictnent.

9
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And that beconmes unworkable and quite
confusing to the courts. And the [ower courts have
criticized the Harris rule primarily in cases |ike
Kri eger and others that we -- are cited in our am cus
brief, that the rule is somewhat unworkabl e.

JUSTI CE SCALI A:  VWhy wouldn't that be a
problemif the question had to be decided by the jury?
Why does -- why does requiring it to be decided by the
jury elimnate that problemof the m xing or not m Xing?

M5. MAGUI RE: Well, asking it to be found by
a jury solves the problem because it allows the fact to
go to the jury, the jury finds it, and we have a | ong
history in this country that jury verdicts drive
puni shnment. And so the idea is that\the puni shnment t hat
sonmebody is open to should be driven by the jury
verdi ct.

JUSTI CE GI NSBURG: You nentioned drug
weight. Let's -- so you're nmaking -- your argunent
woul d nmean that drug weight also has to be found by the
jury, because that can -- the length of the sentence can
depend on the -- the drug wei ght.

M5. MAGUI RE: |If the drug weight is going to
trigger a mandatory m ni mum Your Honor, yes, we would
say that under our rule that that would have to be
all eged in the indictment and proved to the jury beyond

10
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a reasonabl e doubt, which, as our anicus briefs point
out, is being done already in the majority of circuits
t hroughout the country.

And so this is not going to put any
addi ti onal burden on the prosecutors to be doing this,
and fundanmentally what it does is that it |levels the
pl aying field, because what it does in trial situations
is it allows a defendant to know exactly what it is that
t he governnent is going to prove. The governnent then
has to bring in those witnesses at the time of trial so
t hat they can be cross-exam ned on this fact that is
going to trigger the mandatory minimumin their case,
and so it helps level the playing field in that regard.

JUSTICE ALITO  Now, if you were defending a
case involving drug wei ght and your client maintained
t hat he or she had nothing to do with these drugs, how
woul d you proceed? Your argunent would be: They're not
my drugs, but if they were ny drugs, they weren't --
they didn't weigh nore than one kil o.

M5. MAGUI RE: Well, Justice Alito, those are
strategical questions that cone up in every trial case
that we have. And you have to decide as a trial |awyer
what your theory of the defense is going to be. It's
sinply going to be, | wasn't there, or you nay decide to
chal | enge the drug weight. But those -- those strategic

11
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deci si ons exi st whether or not the Court adopts this
rule or doesn't adopt the rule.

JUSTI CE KENNEDY: But the question was,
what -- what strategic decision do you think the |awer
shoul d make?

MS. MAGUI RE: Well, any strategic decision a
| awyer makes is going to depend on the individual facts
of the case. For example --

JUSTI CE KENNEDY: So you -- but
Justice Alito has a real problem VWhat -- don't you put
t he defense in a very difficult position?

MS. MAGUI RE: You don't put the defense in a
very difficult position, because in fact if you adopt
our rule we believe that you are pro{ecting t he
defendant's Sixth Amendnment right to a jury because this
is a fact that is going to be triggering a nandatory
mnimum And if the governnment has to prove it, they
t hen have to bring in the witness to the trial, who is
t hen subject to cross-exam nation, which is a far
more - -

JUSTI CE KENNEDY: But isn't it difficult for
you to say he had nothing to do with the drugs plus the
drugs didn't weigh nore than a certain anmount?

M5. MAGU RE: | don't believe that that is
difficult, and |I believe that those are decisions that

12

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

you naeke in every case. For exanple, in the case -- in
this case, in M. Alleyne's case --

JUSTI CE KENNEDY: | think that | am hearing
that in every case you are going to want w tnesses, you
are going to insist on a jury determ nation of the
amount. That's kind of what |I'm heari ng.

M5. MAGUI RE: That is the rule,

Justice Kennedy, that we are asking the Court to adopt,
that if there's a fact --

JUSTI CE KENNEDY: Justice Alito says why
doesn't that put defense counsel in a very difficult
position?

MS. MAGUIRE: Well, it doesn't put defense
counsel in a difficult position at afl, because those
are the sanme decisions that you make whet her or not you
adopt this rule or you don't adopt this rule.

JUSTI CE KENNEDY: Well, we're not getting
far with this. But one answer you could say is that in

order to preserve the constitutional right you want us

to have a bifurcated trial. | thought you m ght say
t hat .

MS. MAGUIRE: No, we are not -- we are not
asking for a bifurcated trial. W are just asking that
I f there's --

JUSTI CE KENNEDY: That's good, because

13
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that's an extra probl em

(Laughter.)

JUSTI CE KAGAN. Ms. Maguire, could I take
you to a different kind of question?

M5. MAGUI RE: Certainly.

JUSTI CE KAGAN: Let's assune that there were
a statute and it said carrying a gun is an offense and
that the range is 5 to 10 years. | realize it goes up
further in the real word, but let's just say 5 to 10
years. And Congress said in setting the penalty within
t hat range the judge shall consider whether the

def endant brandi shed the gun and whet her the defendant

di scharged the gun. Now -- and that's all the statute
sai d. \

That would be constitutional, is that not
ri ght?

MS. MAGUI RE: Yes, Justice Kagan, that would
be constitutional, because it doesn't have the mandatory
effect.

JUSTI CE KAGAN: Ckay. So it's
constitutional for the judge to say, 7 years because you
brandi shed, 9 years because you di scharged.

So what makes it unconstitutional, what
makes it a violation of the Sixth Amendnent, when now
Congress just provides sonething extra in the statute?

14
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It says, not just you shall consider brandi shing and
di scharging, but if you find brandishing you get 7, if
you find discharging, you get 9.

MS. MAGUI RE: Okay. What makes t hat
unconstitutional is because you are stripping the judge
of all authority, and by operation of |law you are
telling that judge that, you nust inpose this sentence.

JUSTI CE KAGAN: Well, that seens right as a
definitional matter, as a descriptive matter. But |
guess the question I'mhaving difficulty with is why
does that matter for purposes of the Sixth Amendnent?
The jury is doing the exact same thing, which is the
jury isn't doing anything in either of ny exanples.

So the only difference bétmeen exanpl e
number one, which you said was constitutional, and
exanpl e number two is that now Congress is giving
further instruction to the judge, but nothing nore is
bei ng taken away fromthe jury, is it?

MS. MAGUIRE: Well, yes, it is, because in
your second hypothetical where it is the mandatory
m ni mum which is exactly what we have in this case,
this notion that sonmehow Congress is channelling
di scretion is a fiction, because what it does is it
tells the judge, you nust inpose 7 years and you cannot
even consider what is authorized by the jury verdict in

15
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this case.

And the jury verdict in this case authorized
a range of 5 years as the bottom And so what happens
I s when you have Congress comng in and saying that if
you find this fact on a nmere preponderance standard you
must i npose 7 years, then you are stripping the
def endant of the benefit of the full jury verdict in
this case, which authorized a range that had a | ower
floor than that called for by the Federal statute.

JUSTI CE SCALI A: M. Maguire, could you
repeat the first sentence you uttered in this argunent?
| hesitated to junp in so early, but could you repeat it
verbatin? Mybe you had commtted it to nmenory.

Good -- good counsel often does that:

M5. MAGUI RE: Thank you, Justice Scalia. M
very first sentence was: This case is about who gets to
decide the facts that trigger a mandatory m ni num
sent ence.

JUSTI CE SCALI A:  No, that wasn't it.

(Laughter.)

CHI EF JUSTI CE ROBERTS: It started
"M . Chief Justice."

(Laughter.)

JUSTI CE SCALIA: | think what you said was:
Who has to decide a fact which causes a defendant to be

16
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subject to a penalty that he would not otherw se be
subject to? And the fact is that in the case of a
mandat ory m ni mrum t he def endant coul d have been given
t hat mandatory mnimum It was up to the judge.

So this mandatory m ni nrum does not increase
the penalty to which the defendant is subject. He's
subject in Justice Kagan's exanple to any penalty
between 1 years -- 1 year and 10. The judge, even
w t hout the statute that she nentioned, could have given
him 7 years because he brandi shed a gun. There is
really no -- no increase in the penalty to which he is
exposed.

And | thought that is what Apprendi
addressed, any increase in the penal{y to which you are
exposed, so that when you decide, I"mgoing to rob a
bank, you know, when you go in, you are going to get
between 1 and 10 years, and with a mandatory m ni nrum you
get between 1 and 10 years. So what's the conplaint as
far as Apprendi is concerned?

MS. MAGUI RE: The conplaint is that -- and
why we believe that the rule we are asking the Court to
adopt, Justice Scalia, is a natural -- it follows the
| ogi ¢ of Apprendi, is because in both cases you have
judicial factfinding that's leading to a nore harsh
sentence. In your --

17
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JUSTICE SCALIA: It isn't leading to a nore
harsh -- nmore harsh sentence. That's the whol e point of
Apprendi: Does it lead to a sentence which is greater
t han the judge would otherw se be authorized to inpose?
And in the case of a mandatory mininmum it never is.
The judge could inpose that if he was a hangi ng judge.
You know, you have sonme hangi ng judges; you have sone
bl eedi ng heart judges.

And -- and what a mandatory m ni nrum si nply
says is, you know, we don't care what kind of a judge
you are, at least this nmuch. But it doesn't expose the
def endant to any greater penalty. He's -- he's at risk
between 1 and 10 years.

M5. MAGUI RE: Well, and { t hi nk,

Justice Scalia, that's -- that's a false presunption.
And | think that's the position of the government, that
sonmehow mandat ory m ni muns channel discretion within a
range. That is a fiction because the judge is being
told, You nust inpose this. You have no choice. You
cannot go below this. That is the whole nature of a
mandat ory mininmum and so this --

JUSTI CE SOTOVAYOR: Do you have any
statistics on at |east 924(c) of how often the greater
I's the sentence than the absolute m ni nrum required by
| aw?

18
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MS. MAGUI RE: Well, Justice Sotommyor, this
Court found in OBrien, and | think that it's also cited
in the Lucas briefs and Dorsey briefs that this Court is
hol di ng, that the majority of all defendants convicted
under 924(c) are, in fact, sentenced at the nmandatory
m ni mum

JUSTI CE SOTOVAYOR: So, in effect, your
argument is that fixing a sentence is different than
giving a judge discretion because it ignores the fact
that a judge m ght have given you | ess?

MS. MAGUI RE: That is exactly right.

JUSTI CE SCALI A: That seens to nme --

JUSTI CE SOTOVAYOR: So it's depriving you of
the constitutional right to have a jdry deci de what your
sentence could be?

MS. MAGUI RE: That is exactly right.

JUSTI CE SOTOVAYOR: OF having a judge decide
what your sentence coul d be?

MS. MAGUI RE: That is exactly right, and
it's further depriving you -- it is depriving the
def endant of liberty interests. It is inposing a
stigm, and it is entitling the prosecutor to a greater

and nore severe puni shment.

CHI EF JUSTI CE ROBERTS: |'m not sure
that that's -- you've enphasi zed several tines that it
19
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t akes away the discretion of the judge. That seens to
me to be a matter between Congress and the Judiciary and
not a Sixth Amendnment questi on.

M5. MAGUI RE: Well, M. Chief Justice,
actually the | anguage of this Court in Apprendi said
that "It is unconstitutional for the |legislature to
remove fromthe jury the assessnent of facts that
i ncrease the prescribed range of penalties to which a
crimnal defendant is exposed.”" And that is exactly
what's happening in this context because --

JUSTI CE KAGAN. Well, Apprendi goes both
ways. | nean, that's the best sentence for you in
Apprendi, but there are other sentences in Apprendi
whi ch nore go towards what Justice Séalia suggest ed,
that the question was increasing it above the maxi mum
that the jury authorized. So |I'mnot sure that we can
get fromthe | anguage of Apprendi -- and | guess the
question is as a matter of principle.

| conpletely understand why a def endant
woul d care about this. The question is, does it -- does
it create a Sixth Amendnent violation, which is, you
know, the jury has to do this, when -- when Congress is
decreasing the judge's discretion, but it's -- either
way the jury isn't deciding this.

MS. MAGUI RE: Well, Justice Kagan, we do

20
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believe the Sixth Amendnent is inplicated because we

think the history of the Sixth Amendnent in this country

shows that the role of the jury is the buffer between
the citizen neant to protect and the governnent.

And mandat ory mi ninmuns give the prosecution
far nmuch power and, in fact, if you do not adopt our
rule and -- and neke the government have to prove it
beyond a reasonabl e doubt, what happens is then the
average citizen does not get the benefit of a jury
verdi ct and his sentence is not driven wholly by the
jury verdict, because in this case we had a jury
verdi ct, the governnent alleged the fact, we had a
special verdict form and the jury failed to find that
fact. \

As a result of that, then, the range that
M. Alleyne should have been exposed was a 5-year
mandat ory m ni mum and for the constitutional argunent
assum ng a maxi mum of life. Here what happened, then,
at the sentencing hearing was on a nmere preponderance
the judge had to inpose seven. And so we believe that
is where you have the Sixth Amendnent problem because
t he defendant --

JUSTI CE SCALI A:  You quoted Apprendi

correctly as saying that the jury has to decide any fact

whi ch i ncreases the sentence to which the defendant is
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exposed. That's the | anguage you quoted, and it's
accurate.

Why does a mandatory m ni num i ncrease the
sentence to which the defendant is exposed? He could
get the mandatory m nimum sentence, even if there were
no mandatory m ni mum prescribed. He is exposed to a
sentence of 1 to 10 years. A mandatory m nimum says,
You must inpose 7 years if he brandishes. But the
sentence to which he is exposed is 1 to 10 years. And
t he mandatory m ni nrum does not change that at all. He
is at risk for 1 to 10 years.

M5. MAGUI RE:  Well, | understand that that
may not change the exposure. What it does on a
practical level is it prevents the jddge from even
consi dering anything less than the 7 years.

JUSTI CE SCALI A: That's true.

MS. MAGUI RE: And that becones the problem

JUSTI CE SCALI A: That's true, but you mnust
acknowl edge that that's not the theory of Apprendi.

M5. MAGU RE: Well, | think the theory of
Apprendi if you -- if you take it out to its |ogical
step is that if you have judicial fact finding that is
resulting in a nore harsh sentence being i nposed, then,
in fact, you have a Sixth Amendnent problem

And so what happens on a mandatory m ni mum
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is that if a judge finds the mandatory m ni nrum a nore
harsh sentence is being inposed, because as an exanple
in this case, the judge could not even consider giving
t he 5-year year floor as a mandatory m ni mum which
we' ve already noted is, in fact, how nost cri m nal

def endants are sentenced under the 924(c) statute at the
mandat ory m ni mum | evel .

JUSTI CE SCALIA: | think the | ogic of
Apprendi is that the jury has to decide it if it
i ncreases the sentence to which the defendant is
exposed, not if it elimnates sonme discretion of the
Court. He's exposed.

JUSTI CE SOTOVAYOR: How about Booker? What
di d Booker do -- \

MS. MAGUIRE: Well, | think --

JUSTI CE SOTOVAYOR: -- to the logic of
Appr endi ?

MS. MAGUI RE: Justice Sotomayor, what |
believe that Booker did is that Booker indicated that
when you have a fact that drives -- a finding of fact
that drives a nmandatory sentence to be inposed, that
obvi ously that was the Sixth Amendnent problem Now, |
under st and and appreciate --

JUSTI CE SOTOVAYOR: Even when the statutes
had a hi gher maxi mum
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MS. MAGUI RE: That is correct, Your Honor.

JUSTI CE SOTOVAYOR: Because the jury was --
because the judge was constrained within a different
maxi mum

M5. MAGUI RE: That is correct, Your Honor.

JUSTI CE SOTOVAYOR: |Is that your argunent
here?

M5. MAGU RE: Yes. And so what | believe is
t hat what Booker indicates is that it is this mandatory
effect which may -- and that is why this Court found,
ext endi ng Apprendi in the Booker case, that in fact the
gui del ines then had to become advisory. It is the
mandat ory effect of the fact finding that is essenti al
I n these cases. \

JUSTI CE SCALIA: It wasn't a mandatory
m ni rum case, Booker was a case in which the maxi mnum was
I ncreased on the basis of judge finding of fact. The
maxi mum was i ncreased. So under the situation in
Booker, the -- the exposure of the defendant was i ndeed
i ncreased on the basis of judge fact finding. Instead
of 1 to 10, the statute in Booker said, If you brandish
a gun, you can get 15.

That's a -- that's a quite different
situation from sayi ng, Yeah, you are still on the hook
for 1 to 10, but if you brandish, you got to get 7.
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MS5. MAGUI RE: Well, Justice Scalia, | think
the concern in Booker was the mandatory nature of the
gui delines, and while I would agree with you that this
Court in its constitutional part of the Booker decision
did, in fact, look to the increase in the maxi nums, it
is the same problem You have judge -- judicial fact
finding that is mandating a particul ar sentence.

JUSTICE ALITO. Wiy is Booker -- why is
Booker entitled to greater stare decisis weight than
Harris and McM I | an?

M5. MAGU RE: Well, | believe that Booker
Is -- is entitled to greater weight because it was nore
recently decided by this Court, and | al so believe that
It is a nore recent interpretation o{ this Court of the
principles held in Apprendi.

| would like to reserve the remni nder of ny
time.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben?

ORAL ARGUMENT OF M CHAEL R. DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

This Court should adhere to its decision in
Harris v. United States, which reaffirnmed
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McM Il an v. Pennsylvani a, because those decisions
properly respected the fact that a mandatory m ni mum
di vests the defendant of the right to judicial |eniency.

JUSTI CE SOTOVAYOR: Could I go back to a
sinple question on the stare decisis, the practicality
gquestion. MWhat is so inpractical about letting a jury
deci de an issue that sets a mandatory sentence of any
kind? Wiy -- why are juries incapable of figuring out
whet her a gun was carried or brandi shed? Wiy are they
i ncapabl e of figuring out how many -- how nmuch drugs
were sold or whether someone was driven by any of the
factors that States want to commt to judges, but the
Si xth Amendnment m ght require themto submt to juries?

MR. DREEBEN: Justice So{onayor, t he
government's argunment here is not that juries are
i ncapabl e of finding facts under the Federal statutes
that involve mandatory mnimuns. It's that Congress has
sound reasons for wishing to allocate that factfinding
to the sentencing process and that it is not
unconstitutional for Congress to do so.

JUSTI CE SOTOVAYOR: But what does that have
to do with the needs, the constitutional need to make
sure that juries are driving a fixed sentence of any
ki nd?

MR. DREEBEN: The -- the constitutional
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gquestion, in nmy view, Justice Sotomayor, turns on
whet her there is a right to the nercy of a tenderhearted
judge. That is what a defendant | oses when a judge
finds a mandatory m ni num fact.

JUSTI CE BREYER: No, no, it isn't quite. I
mean, the -- the linguistic difference, | agree with
Justice Scalia and | agree with you, it turns on the
word "exposed.” | nean, if you state Apprendi's hol ding
as it was just stated, this is a different case because
you could in fact, if you were the defendant, have been
sentenced to that anyway. That's your argumnent.

MR. DREEBEN: Correct.

JUSTI CE BREYER: Now, let's put it
differently. There is a fact in the\mnrld. There's a
gun or there wasn't a gun. In the Apprendi case, if the
fact turns out to be gun, you could get 2 nore years.
Al right? W have to go to the jury. Now, here
there's a fact in the world, gun or not gun. If it
turns out not gun, you get a | ower sentence, you coul d;
and if it turns out to be the fact, gun, you can't --

t he judge cannot put you in that box, he has to put you
in a worse box. He has to put you in a worse box. He
has to give you nore than -- nore than the 3 years, 2
years or 1 year. He has to. Okay?

Now, from the point of view of the
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def endant, worse or at |east as bad. Fromthe point of
vi ew of Congress, sane. They drew sonme |ines, want a
judge to admi nister them and they turn on facts, and
t he sentence very often will turn on those facts.
From t he point of view of the judge, sane.
It's the jury decides or he decides. 1In the one case,
his discretion is cut off to give a |ower sentence; in
t he other case, his discretion is granted to give a
hi gher sentence. Now, | see trenendous simlarities,
t hough I grant you the words are different, but can
you -- can you just explain --

MR. DREEBEN: Justice Breyer, yes.

JUSTI CE BREYER: -- why the difference in
t he words shoul d overconme the fact that | can't think of
a -- of a difference other than those words t hat

happened to be used in Apprendi ?

MR. DREEBEN: Well, Justice Breyer, we have
a chart in our brief that |I think is addressed
explicitly to the question that you are asking, and it's
on page 36 of our brief. And it illustrates the
di fference between an Apprendi situation and a
Harris-McM |l an situation. So the governnment's gray
brief. And the point of the chart is this --

JUSTI CE SCALI A: What page? What page?

MR. DREEBEN. This is page 36 of the
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governnment's brief.

JUSTICE BREYER: |'m afraid the other side
was upside down and | saw what you neant.

MR. DREEBEN: Okay. The point of Apprendi
is a jury cannot be reduced to | ow|evel gatekeeping.
Congress cannot pass a statute that says it is a crinme
to assault soneone and that's punishable by 1 year in
prison, but if the crine involves rape then it's
puni shable by 10 years in prison, or if the crine
i nvol ves attenpted nurder then it's punishable by up to
life. Congress can't do that, because it would di m nish
the role of the jury in finding the critical facts that
constitute the crine that sets the defendant's maxi num
exposure. Apprendi protects against\that.

In a Harris situation, the defendant is
al ready exposed to the maxi mum penalty that the
def endant incurs under the statute, and that's what the
second colum illustrates. The defendant who commts a
section 924(c) crinme knows that the defendant faces up
tolife in prison. When the mandatory m ni num cones
along, it doesn't increase the defendant's exposure to
the nmost severe punishnent he can get; it divests the
def endant of a degree of judicial discretion. But the
Si xt h Anendment does not protect a right to judicial
di scretion.
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JUSTI CE SOTOVAYOR:  You know, but that --

JUSTI CE BREYER: But --

JUSTI CE SOTOVAYOR: |'m sorry.

JUSTI CE BREYER: That's the -- that's the --
you've used all the words, which do nake the difference
in your mnd. But nmy question --

MR. DREEBEN: It's not just in my mnd,

Justice --

JUSTI CE BREYER: -- is why should those
words make a difference? Look, in the one case, I'll be
repeating nmyself, but | want you to see it, in the one

case, presence of a fact or not neans the defendant goes
into a higher sentencing box. And the other case,
presence of a fact or not neans that\he cannot go into
the | ow sentencing box.

MR. DREEBEN: And when he cannot --

JUSTI CE BREYER: I n the one case, he cannot
go into the | ow sentencing box; in the other case, he
can't go into the high sentencing box. | got that
difference. M only problemis, why does it make a
di fference?

MR. DREEBEN: It matters because the Sixth
Amendnment protects a right to a jury trial, it does not
protect a right to judicial |eniency.

JUSTI CE BREYER: No, it's not -- well, you
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can call it judicial |eniency, but you could call the
ot her judicial harshness. | nean, what is in fact
turni ng out --

MR. DREEBEN: No, because in -- in the other
situation, it protects the right of the jury to
determ ne the ingredients of the crinme that Congress has
determ ned exposed the defendant --

JUSTI CE BREYER: And here we have the
I ngredients of a crine that Congress has determ ned that
you have to get the 5 years.

MR. DREEBEN: well, we know --

JUSTI CE BREYER: | mean, in the one case you
can say all that Apprendi did -- it never should have
been deci ded; | nean, sone of us thodght that -- because
in fact --

JUSTI CE SCALI A: | wonder who that could
have been.

(Laughter.)

JUSTI CE BREYER: -- all you're tal king about
there is that you are stopping the judge from exhibiting
his otherw se discretion towards harshness, and that's a
matter for judges. 1've heard all these argunents
before, you see.

MR. DREEBEN:. Well --

JUSTI CE BREYER: And |'ve just heard themin
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t he context of harshness, and now | don't know why
changing it to | eniency nmakes them sonehow nore
relevant. They weren't apparently relevant in the first
situation, so why are they relevant in this one?

MR. DREEBEN: They weren't relevant in the
first situation, because if there is no cap fromthe
maxi mum t hat a judge coul d i npose based on judici al
factfinding, the role of a jury can be shrunk to what
the Court has called | ow1|evel gatekeeping. That can
never happen under a statute that increases only the
mandat ory mi ni mum

JUSTI CE KAGAN:  Well, you said, M. Dreeben,
and -- and | think it's -- it's a great question: |Is
the jury functioning as a |low | evel éatekeeper under the
Harris rule? Because | could make the argunent that in
fact it is. You know, you take a statute and it says, 5
and up for carrying, and 7 and up for brandi shing,
right? And this isn't even a hypothetical. This is
pretty close to this case.

It goes to the jury, the jury says we think
he was carrying, we do not think that he was
brandi shing, all right? And then it goes to the judge.

And now t he judge says, you know what, if | had ny

druthers, I would only give 5 years. |f | had ny
druthers, | absolutely would defer to the jury verdict,
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but | can't defer to the jury verdict because Congress
has said | have to make this special factfinding, and
the truth of the matter is | think he did brandish, and
so | have to give 7 years.

So the judge is not deferring to the jury,
and he's not deferring to the jury when he woul d prefer
to do so. | guess the question is: Isn't that in every
practical sense -- doesn't the mandatory m ni mum
effectively increase the maxi num puni shnent that the --
that the defendant otherw se woul d get?

MR. DREEBEN. Well, it certainly doesn't
I ncrease the maxi mum puni shnment that's authorized under
the statute, and it doesn't prevent the judge from
maki ng the exact sane finding by a pfeponderance of the
evidence that the jury did not make beyond a reasonabl e
doubt, and giving 7 years even if there were no
mandat ory m ni nuns.

JUSTI CE KAGAN: Yes, but what |'m suggesting
Is that in the world of judges, you know, this -- the
graph you wote has very little difference in the Harris
situation between five and seven, but in fact nost
judges want to give five. | nean, that's the truth of
the matter, that, you know, nobody's given a 97-year
sentence. So -- so the action in the crimnal justice
systemis at this |ower range. And at this |ower range,
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what the mandatory mnimuns do is effectively tell a
judge that they cannot defer to a jury verdict.

MR. DREEBEN: Well, it's first of all, not
entirely accurate that judges do not give higher
sentences than the mnimum There are plenty of cases
in which they do so. If the 920 --

JUSTI CE G NSBURG. But - -

JUSTI CE KAGAN: | know there are plenty of
cases. All I'msaying is it's not the unusual case to
find ourselves in exactly this position, where the judge
wants to give five, the jury wants to give five, the
judge can't defer to the jury's verdict that it should
be five.

MR. DREEBEN:. But taking\away j udi ci al
discretion to treat a fact within the range differently
t han what Congress wants doesn't infringe the jury trial
right. The jury can find facts by a -- beyond a
reasonabl e doubt, but when the judge is at sentencing,
he i s not operating under that burden, so the fact
finding role of the jury --

JUSTI CE KENNEDY: But you coul d say that
wth reference to the -- to the maxi num Everything you
said could be applied to the maxi nrum and Apprendi says
you can't say that.

MR. DREEBEN: | don't think that it's quite
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true that everything that | said applies to the maxi num
Justice Kennedy, because as the plurality opinion in
Harris expl ai ned, once the court has been confronted

wi th a defendant who's convicted, the judge's discretion
extends up to the statutory maxi mum He can't use his
fact finding ability to increase the defendant's
exposure to crimnal punishnment. Mandatory m ninmunms can
never do that.

The defendant is already exposed to the
sentence that the judge could give. And I grant you,
Justice Kagan, that some judges m ght choose to give a
| ower sentence, but the fact that they m ght choose to
reflects judicial |eniency, tenderheartedness, sonething
that the Sixth Anendnment does not spéak to.

JUSTI CE Gl NSBURG: How about in deference to
the jury's finding? | mean, in this -- this -- this
very case, wasn't it so that the judge said, | could
just say 7 years because it's within the range, but it
woul d be di shonest of nme to do that, wouldn't it? |
have to say seven because it's the mandatory m ni num

| think this is a case where the effect is

shown graphically, that the judge says, |'mstuck with
the stuck. | would prefer five. That's what the jury
would lead me to do, but I'"'m-- ny hands are tied, |

cannot respect the jury's finding.
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MR. DREEBEN: | think, Justice G nshurg,
that the judge said he would be intellectually honest
and not ignore the fact that the -- the finding of
brandi shing did trigger the mandatory m ninum He did
not say, | otherw se would have given five. And | think
that this case --

JUSTICE SCALIA: But is it the usual case
that a judge when faced with his decision has before him
a jury finding? | -- that --

MR. DREEBEN: It's not the usual case,
Justice Scali a.

JUSTI CE SCALI A: The petitioner is asking
t hese cases to be thrown out even if there has been no
jury finding. \

MR. DREEBEN: Correct.

JUSTI CE SCALI A: And the judge says, you
know, | have to deci de whether he brandi shed or not; I
t hink he brandished. But | -- you know, the petitioner
here wants to say, The judge cannot consider hinself
bound by a mandatory mnimum It seens to nme the
unusual case in which you have a jury finding that the
judge nust ignore in -- in -- actually he doesn't ignore
it, he goes along with it. The jury may well be right
that it's inpossible to prove beyond a reasonabl e doubt
that -- that the felon brandished a gun, but it's -- it
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-- it's quite easy to say that it's very |likely he
branded a gun -- brandi shed a gun, which is what the
judge has to find. So he's not even ignhoring the jury
finding.

MR. DREEBEN:. No, there is no inconsistency
between it, and | think if you |look at the way this case
evolves, it's not even clear that the jury rejected
brandi shing. What's very interesting about this case is
It's possibly the best illustration of the unfairness
problem that Justice Alito alluded to and that
Justice Breyer has witten about in his opinions. The
I ssue at trial in this case was identity.

Was the defendant actually the person
sitting in the car while his acconplfce wal ked up to the
victimand -- and put a revolver into his neck and asked
for noney? That was the issue at trial. There was no
di scussi on of brandi shing what soever. Nobody focused on
it, and it allowed the defendant, after the jury
rejected his identity argunent, to go to the judge and
say, Even though the jury has now found that my guy did
it, he could not have foreseen that a gun woul d have
been used.

JUSTI CE SOTOVAYOR: M. Dreeben, can | go
back to a point you nade earlier? You tal ked about a
| egi sl ature not attenpting to supplant the jury's role
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on the maximum You don't see the same danger -- we
started out in a country where alnost all sentencing was
in the discretion of the judge; whatever crine you
commtted, the judge could decide where to sentence you
As Apprendi and its subsequent progeny laid out, these
sent enci ng changes that have cone into existence have
really come into existence the latter half of the | ast
century.

What -- don't you fear that at sone point
the legislature will go back to the old system of
supplanting the jury by just saying what it said in
924(c)? Every single crinme has a maximumof |ife. And
all the -- and every single fact that's going to set a
real sentence for the defendant, a n{ninun1 we' re going
to let the judge deci de by a preponderance of the
evidence. The bottomline of ny question is, when
Apprendi was deci ded, what should be the driving force
of protecting the jury systen? The deprivation of
di scretion, whether that's perm ssible or not, or
whet her a sentence is fixed in a range, whatever it
m ght be, by a jury?

MR. DREEBEN:. Justice --

JUSTI CE SOTOVAYOR: \What's the better rule
to keep both extrenes from happeni ng?

MR. DREEBEN: | think, Justice Sotomayor,
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that the Court recognized in Apprendi that its role was
limted and to certain extent could be evaded by
| egi slatures if they were inclined to do so.

JUSTI CE SCALIA: M. Dreeben, | think that
history is wrong. In fact, the way the country started,
there was no judicial discretion. There were sinply
fixed penalties for crines. |If you stole a horse, you
were guilty of a felony and you woul d be hanged. That's
where we started.

MR. DREEBEN. Well --

JUSTI CE SCALIA: And | would think that the
risk involved is whether if we cone out the way that the
petitioner here urges us to do, legislatures wll
consi der going back to -- to where mé started from and
sinply saying, If you brandish, you get 7 years, period,
with no discretion in the judge. That, it seenms to ne,
Is the greater risk.

MR. DREEBEN: Well, Justice Scalia, | agree
In part with both you and Justice Sotomayor on history.
In fact, if you look at the 1790 Crinmes Act that the
Fi rst Congress passed, many of the set sentences are
determ nant sentences. O hers of the sentences were
--were prescribed up to a certain anount of years, and
within that, it was well understood that judges would
find facts to graduate the penalties according to the
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gravity of the crine.

And what the |egislatures have done in the
20t h Century innovation of mandatory mninmunms within an
ot herwi se authorized range, as you have with 924(c), is
say, We would prefer that judges take into account
brandi shing and di schargi ng as under Justice Kagan's
hypot hetical statute, but we would like to -- to do that
in a uniformmnner. We know that they can find by a
preponderance of the evidence that brandishing exists.
We know t hat many, if not nost, judges woul d consi der
t hat worse than sinple possession of a firearmin a
crime of violence, and we want judges to behave
consi stently.

By proscribing consistenéy, t hey are acting
in accord with the historical tradition of having
determ nate sentences, a tradition that this Court held
I n Chapman versus --

JUSTI CE SOTOVAYOR: |'m sorry, the
hi storical -- you said earlier that npst of the
hi storical evidence was that determ nate sentences woul d
be decided by juries; they found facts and a determ nate
sentence was given.

MR. DREEBEN: And there was no judici al
di scretion, which I think makes --

JUSTI CE SOTOVAYOR: So what is the judicial
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di scretion now? You find by a preponderance of the
evi dence, and a nmandatory m ni mrum nmakes you gi ve seven.
So where is the judicial discretion?

MR. DREEBEN: The judicial discretion is
what the defendant is losing. He is not losing the
right to a jury trial because the very same verdict
aut hori zes the judge to find brandi shing and inpose 7
years.

JUSTI CE SOTOVAYOR: You think for a
def endant in a constitutional right, that they are
nore -- that it's constitutional to have a determ nate
sentence at seven, and still constitutional and make the
jury find it by a -- beyond a reasonabl e doubt and that
it's still constitutional to have a deterninative
sentence of 7 years but have the jury find it by a
preponderance of the evidence?

MR. DREEBEN: To have the jury find it by a
preponderance of the --

JUSTI CE SOTOVAYOR: Those are -- those are

equal ?

MR. DREEBEN: It's not just ny position that
It's constitutional for a -- a judge to find mandatory
m ninmumtriggering facts by a preponderance. |'m sure

that a legislature could allocate that to a jury.
JUSTI CE SOTOVAYOR: No, | know we said it in
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Harris; the question here before us today is --

MR. DREEBEN: Yes. And | think that -- that
not only does it not contradict any decision of this
Court to allow the judge to make those findings, it
doesn't contradict the principle behind the jury trial
right or the right to proof beyond a reasonabl e doubt.

JUSTI CE BREYER: Here's anot her way of
putting the same point: Wth the mandatory m nimum the
judge can't go below the 5 years, okay?

But you say, Well, he could have gone bel ow
the 5 years anyway, couldn't he have? | nean, you -- he
coul d have given you the 5 years anyway.

Sorry, he could have given you the 5 years
anyway. That's your point. \

MR. DREEBEN: Correct.

JUSTI CE BREYER: All right. He could have
given you the 5 years -- he could have given you the
5 years if you' d been -- if you had been convicted of a
different crine.

MR. DREEBEN:. And that's the difference
bet ween this and Apprendi.

JUSTI CE BREYER: But why does that make a
di fference? The best way | thought of putting it is the
headi ng on page 6 of their reply brief is alnmost right,
| think. It says -- it's permtting judges to find

42

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

facts by a preponderance of the evidence that conpels
sentences higher than a set of those permtted by the
jury's verdict.

That's exactly what's going on here.

MR. DREEBEN. Well --

JUSTI CE BREYER: And -- and | want to know,
what is it? And the trouble is --

MR. DREEBEN: That's --

JUSTI CE BREYER: -- you're just going to
say, Well, he could have given the sanme sentence anyway.
And |'m going to say, Well, so what, why does that
matter?

MR. DREEBEN. It's descriptively accurate,
but it says nothing about the consti{utionality of the
procedure. And | think that it's very inportant to
focus not only on the fact that stare decisis is in
pl ay, but that Apprendi has been a very history-driven
area of the law. Last term when the Court extended
Apprendi to fines, it has found an anple historic basis
for doing so.

In this case, by conparison, there is no
hi storical showi ng that would justify extendi ng Apprendi
to fines. Not only is there no direct analogy to a
924(c) type statute, but the three pillars of their
hi storical argument are extrenmely weak and strained
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anal ogi es.

The first one is sinply that to get a
statutory crine that was parallel to a conmon |aw crinme
but differed, the prosecutor had to charge all of the
el enments of the statutory crine in the indictnment. That
says not hi ng about nandat ory ni ni mnum sent enci ng.

The second pillar of their historical
argument is the procedure called benefit of clergy,
whi ch was a form of what Bl ackstone called a statute
pardon, that allowed a defendant to avoid a capita
sent ence.

In the First Crines Act in Section 31 in
1790, Congress said: "Benefit of clergy shall not exist
in the United States for any crine pdnishable by a
capital sentence." Benefit of clergy has never been
part of this country's Sixth Amendnent heritage. It was
abol i shed before the Sixth Amendnent was even ratified.

And the third pillar of their historical
argunent are three late 19th Century cases: Jones,
Garcia, and Lacy, each of which involve statutes that
both raised the maxi mum and the nm ninmum not a single
one of them spoke about the Constitution. None of them
purported to define what a |egislature could do if it
wanted to raise only the mninum and that's it.

And | woul d suggest to the Court that this
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ki nd of Gertrude Stein history where there's really no
"there" there, is not sufficient to overturn the
| egi sl ative prerogative to nmake uniformthe findings of
fact within a range --

JUSTI CE KAGAN: M. Dreeben, could I take
you back to the principles involved? Let's suppose that
I nstead of this statute, which is 579, you had a statute

which was five for carrying, five otherwi se and then for
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brandi shing, 40. All right? And maybe if we did
di scharge, then 60. All right. So a very |arge gap.
I's your argunent still the same?

MR. DREEBEN: The constitutional argunent
the sane. | think this Court's decision in O Brien
suggests that unless the Iegislature\mere absol utely
cl ear about it, the Court would conclude that those
woul d be deened el enents.

JUSTI CE KAGAN: But suppose the
| egi sl ature --

JUSTICE SCALIA: [|I'msorry. | didn't hear
your |ast word. Those woul d be?

MR. DREEBEN: Deened el enments. Under the
decision in O Brien, where the machine gun finding
raised the mnimumto 30 years, the Court held that it
shoul d be deenmed to be an el enent, but --

JUSTI CE KAGAN: Suppose -- suppose that
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Congress is absolutely clear about it, and you say --
and | think that you're right, you've got to be right
about this -- it's a constitutional matter, it's the
sanme, but the hypothetical sort of suggests exactly what
you said our inquiry ought to be, is that in a world
like that, the jury is in fact functioning only as a | ow
| evel gat ekeeper.

Isn"t that right?

MR. DREEBEN: No.

JUSTI CE KAGAN: And that the only reason we
see it in the hypothetical a little bit nore clearly is
because the nunbers are a bit nore dramatic.

MR. DREEBEN:. | woul dn't suggest that the
jury is being a low | evel gatekeeper\in t hat situation,
because the jury's verdict alone -- and this is a
serious crime -- exposes the defendant to a life
sentence. This is a crime that involves either a
predi cate Federal crinme of violence or a Federal drug
trafficking crinme, plus the use of the gun in it.

And | think Congress could reasonably expect
that the worse the use of the gun, the nore extrene, the
hi gher the corresponding penalty. And indeed if a
924(c) violation is charged by itself, and a defendant
Is an arnmed career crimnal, then his sentencing range
goes up to 360 nmonths to life --

46

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE KAGAN: If it's sonething deeply
I ncongruous, isn't there, where you have an Apprendi
rule which says if the maximumis, you know, five to
seven, and then the judge says 7 years and a day, we're
going to take that out. But as a mandatory m ni mum t hat
will |eapfrog you fromfive to 40 doesn't get the sane
resul t?

MR. DREEBEN: It's not incongruous if you
| ook at it fromthe point of view of the fact that the
jury verdict itself allows a |life sentence, and if the
def endant draws the proverbial hanging judge who in his
di scretion or her discretion wants to give that life
sentence, the defendant knew from day one when he
commtted the crinme that if the jury\finds himguilty of
it, he's exposed to a life sentence.

And the Court in Apprendi said structural
denocratic constraints will preclude |egislatures, or at
| east di scourage them from assigni ng maxi mum sent ences
to crinmes that are higher than what the |egislature
deened --

JUSTI CE SOTOVAYOR: So how about in O Brien,
If the legislature had said 40 years for a machi ne gun.
Wuld we -- how do we justify saying, No, that has to
remain an el enent? Under your theory, the denocratic
process didn't worKk.
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MR. DREEBEN: No, | think that --

JUSTI CE SOTOVAYOR: So how -- what would we
do in that situation?

MR. DREEBEN: In that situation, the
denocratic process would have concluded that firearns
brandi shi ng, discharge or use of a machine gun is an
extrenely serious conponent of this crinme. W know
judges will take that into account in sentencing. W
sinply want themto take that into account in the sane
particul arly harsh way.

And in -- in trying to achieve uniformty
among judicial actors when finding facts at sentencing,
whi ch everybody knows that they will do, does not
deprive the defendant of a right to é jury trial on the
el ements of the crine, it deprives himof the right to a
j udge who m ght show nmercy under a particular set of
facts. And that sinply is not the right that's enbodi ed
in the Sixth Amendnent.

JUSTI CE BREYER: That's -- | don't know if
you can add anything to this, but remenmber, | agree with
you about the history, but | just apply it to Apprendi,
too. So the one --

JUSTICE SCALIA: It is so bad he wants to
extend it.

(Laughter.)
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JUSTI CE BREYER: | thought -- are you sure
It was Gertrude Stein and not Dorothy Barker? But |
think you're probably right about that.

But the -- the -- I"'mthinking of this as
wel |, Apprendi, | see what they're thinking. They're
t hi nki ng that once you have to add the extra fact to get
above the otherwise ceiling, it's like a newcrinme. It
isn't really a new crine, but it's like a new crine.
Ckay? But then | can say, Well, once you have to really
cut off that 5 years and less and really send himto
jail for 5 years, hey, that's just like a new crine. It
isn't really a new crine, but it's like a new crine.

So why can't | say everything that we said
about Apprendi here, except | can't deny what you say,
t he judge could have given the sentence anyway. That's
absolutely right. But all the other things, | can say.
Is that true?

MR. DREEBEN. Well, | agree that you can say
them Justice Breyer --

JUSTI CE BREYER: But | nmean, are they true?

(Laughter.)

MR. DREEBEN: Respectfully, no.

We -- the critical point about Apprendi is
by assigning the role of constitutional elenent status
to a fact that increases the maxi num the Court has
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preserved the jury trial right against its reduction to
essentially a formality on a particul ar subset of
el ements. And the relationship of a crinme that's
covered by Apprendi and the so-called base crine is |like
a greater included offense and a | esser included
of f ense.

VWhereas, in the mandatory m ni num situati on,
we know that the judge will be engaged in sentencing.
We know that the judge will find facts that extend
beyond the elements of the crime to inform hinself about
how the basic crinme is commtted. W also know that
different judges may treat those facts differently after
finding them by the preponderance of the evidence.

The mandat ory nininun1chénges only one
thing: It says, Judge, if you find this fact,
brandi shing or discharge, you will inpose the sane
sentence as your nei ghboring judge down the hall, not a
di fferent one based on your different perception of
sentenci ng philosophy. So it allows the legislature to
i ntervene after having defined a sufficiently serious
enough crime and determ ne how the judges will treat
t hose facts.

JUSTI CE SOTOVAYOR: Why is the |egislature
bei ng deprived of that right, if they give it to the
jury?
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MR. DREEBEN. The | egislature --

JUSTI CE SOTOVAYOR: | mean, it seems to ne
t hat whether you give it to a jury or a judge, the
| egi sl ature protects itself by declaring a m ni num
sent ence.

MR. DREEBEN. There are many ways - -

JUSTI CE SOTOVAYOR: It determ nes the
sentence, really.

MR. DREEBEN:. There are many ways that a
| egi sl ature could achieve a goal that allows the judge's
fact finding to carry nmore weight. For one thing, it
coul d extend the maxi mum puni shnments and convert
everything into an affirmati ve defense, which this Court
said | ast week is constitutional. Tﬁe poi nt is whet her
t he defendant has really been divested of a jury trial
ri ght when he loses the right to the nmercy of a judge.

CHI EF JUSTI CE ROBERTS: Thank vyou,
M . Dreeben.

Ms. Maguire, you have five m nutes
remai ni ng.

REBUTTAL ARGUMENT OF MARY E. MAGUI RE
ON BEHALF OF THE PETI TI ONER

M5. MAGU RE: It is the effect of the fact
finding that is inportant, not what it is called. A
mandat ory m ni mum does, in fact, increase the exposure
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that a defendant is -- is exposed to, because his range
then goes fromfive to life, which was wholly authorized
by the jury's verdict in this case, to seven to life,
and that is an increase.

And we are not tal king about a right to
| eni ency, but a right for the judge to consider the full
range that the jury authorized. And | would note the
| anguage in Apprendi did, in fact, address this issue of
range when it said: "One need only look to the kind,
degree, or range of punishment to which the prosecution
is by law entitled for a given set of facts."” Thank
you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted. \

(Wher eupon, at 10:59 a.m, the case in the

above-entitled matter was submtted.)
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