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TO: ANDRE BIROTTE, JR., AND ASSISTANT UNITED STATES
DOROTHY KIM:

PLEASE TAKE NOTICE that on June 7, 2010, at 1:30 p.m., or as soon
thereafter as counsel may be heard, in the courtroom of the Honorable Margaret M.
Morrow, United States District Judge, defendant Saak Avakyants will bring on for

hearing the following motion:
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MOTION

Defendant Saak Avakyants, by and through his attorney of record, Deputy
Federal Public Defender Carlton F. Gunn, hereby moves this Honorable Court for an
order directing his release once he satisfies the conditions of bond previously set by
the Honorable Patrick J. Walsh on March 12, 2006. Additionally, defendant requests
an order clarifying that, unless the government provides timely notice that it intends
to take him into ICE custody solely for the purpose of executing a presently existing
removal order, the United States Marshal’s Service is to immediately release Mr.
Avakyants on bond notwithstanding the immigration detainer that has been lodged.
This motion is made pursuant to the Bail Reform Act of 1984 and the Due Process
Clause of the United States Constitution and is based upon the attached memorandum
of points and authorities, all files and records in this case, and such additional
evidence and argument as may be presented at the hearing on this motion.

Respectfully submitted,

SEAN K. KENNEDY
Acting Federal Public Defender

DATED: May 10, 2010 By Is/
CARLTON F. GUNN
Deputy Federal Public Defender
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MEMORANDUM OF POINTS AND AUTHORITIES

l.
INTRODUCTION

On March 12, 2010, United States Magistrate Judge Patrick J. Walsh ruled,
pursuant to 18 U.S.C. § 3142(c), that Mr. Avakyants is entitled to be released on bail
pending trial, provided that he complies with the conditions outlined in the order
setting bond. Mr. Avakyants’ family is prepared to post that bond.

The defense brings this motion before posting the bond because it believes that
even if Mr. Avakyants satisfies the conditions of his bail as set by this Court, the
government will nonetheless attempt to continue his detention. Specifically, the
government plans to continue Mr. Avakyants’ detention pending his criminal trial
through a transfer into immigration custody pursuant to an immigration detainer
which has been lodged based on a presently existing order that Mr. Avakyants be
“removed” (or, as put in more common prior terminology, deported). This continued
custody will not be for purposes of effectuating the removal order, however; rather,
the defense believes that the immigration authorities will stay removal and simply
hold Mr. Avakyants pending resolution of the criminal case and service of any
sentence that may be imposed.

The government’s continued attempt to detain a criminal defendant based on a
removal order which it is not proceeding to enforce violates the Bail Reform Act and
the Defendant’s constitutional due process rights under the Fifth Amendment of the
United States Constitution. The continued detention is also not authorized — and
certainly not required — by immigration law and therefore is nothing more than a
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pretextual detention used to contravene the order setting bond and effectively deny
immigrant criminal defendants their statutory right to bail.

The United States Attorney’s Office cannot effect the continued detention of
Mr. Avakyants, in contravention of the bail order, by simply shifting him to a
different arm of the federal government. Although the immigration authorities may
attempt to remove Mr. Avakyants from the United States in accordance with
applicable immigration statutes and regulations, they may not lawfully detain him
when they have no intention of effecting his removal expeditiously, but intend instead
to delay removal proceedings pending the instant criminal prosecution.

Accordingly, the defense requests that this Court order that unless the
government provides written notice within 48 hours of its intention to transfer Mr.
Avakyants into ICE custody solely for the purpose of immediately proceeding to
implement the outstanding removal order, Mr. Avakyants must be released
immediately upon his posting of bond, and the United States Marshals Service be
directed to release him notwithstanding any immigration detainer that has been
lodged.

1.
STATEMENT OF FACTS

On March 12, 2010, the government moved for detention of Mr. Avakyants
pursuant to 18 U.S.C. § 3142(e) and 18 U.S.C. § 3142(f), based on an allegation that
Mr. Avakyants posed a risk of flight. At the detention hearing, the court, United
States Magistrate Judge Patrick J. Walsh, analyzed the evidence proffered by each
party, and weighed the bail factors outlined in 18 U.S.C. § 3142(g). The defense
pointed to several factors it suggested supported setting a bond rather than ordering
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detention, including, most significantly, the fact that Mr. Avakyants has no prior
record whatsoever and that he has extremely strong ties to the community, including a
common law wife and two small children who are American-born citizens. The
government noted that it believed an immigration detainer was going to be placed on
Mr. Avakyants but the defense pointed out that that did not go to the question of
flight. It also noted that Mr. Avakyants is not a native of a nearby country such as
Mexico to which he might want to return to avoid prosecution and to which he could
easily flee but is from the Russia/Armenia/Azerbaijan region which is in a completely
different continent and not a region to which immigrants typically want to return,
especially if it will mean leaving a wife and small children behind.

Judge Walsh considered these arguments and compromised between the
government request for detention with no bond at all and the defense request for a
bond secured by only unjustified affidavits of surety. He set a $25,000 bond to be
secured by property and/or a corporate surety bond. See Exhibit A.

Mr. Avakyants’ family is now prepared to post the bond set by the Judge Walsh
— in the form of a corporate surety bond. The immigration authorities have lodged an
immigration detainer, however, see Exhibit B, apparently based on a removal order
already entered against Mr. Avakyants, see Exhibit C. Based on previous experience,
it is the understanding of counsel that the government will not release Mr. Avakyants
if he posts the bond, but instead will seek to transfer him to immigration custody for
continued detention pending trial. See Declaration of Carlton F. Gunn.

1.
JURISDICTION

There are several bases for finding that this Court has the authority to grant the
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relief requested in this motion. First, the Court has jurisdiction pursuant to its
statutory role under the Bail Reform Act. In enacting the Bail Reform Act, Congress
granted federal courts the exclusive power to decide whether a defendant awaiting
trial in a criminal case shall be released or detained. Pursuant to the Bail Reform Act,
a district court has inherent jurisdiction to order the immediate release of the
defendant and, indeed, bail decisions are a core judicial function. See generally 3B
Charles Alan Wright, Nancy J. Klein, and Susan R. Klein, Federal Practice and
Procedure: Criminal § 768 (3d ed. 2004) (courts have inherent power to grant bail
and issue orders with respect to custody of persons properly within their jurisdiction);
see also United States v. Salerno, 481 U.S. 739, 742, 107 S. Ct. 2095, 2099 (1987)
(providing that “§ 3141(a) of the Act requires a judicial officer to determine whether

an arrestee shall be detained”).

Second, this Court has jurisdiction over the instant motion pursuant to Federal
Rule of Criminal Procedure 57(b) and the Court’s inherent power to issue orders to
insure the proper administration of justice. See, e.g., Wright v. Henkel, 190 U.S. 40,
63, 23 S. Ct. 781, 787 (1903) (stating that the Court is “unwilling to hold that the
circuit courts posses no power in respect to admitting to bail other than as specifically
vested by statute”); Wheeler v. United States, 640 F.2d 1116, 1123 (9th Cir. 1981)
(finding district court had the inherent power after sentencing to order the Attorney
General not to permit a prisoner to have contact with a witness); United States v.
Armstrong, 621 F.2d 951, 954-55 (9th Cir. 1980) (order granting inspection of
premises owned by a third party might properly have been based on Rule 57(b) and
the inherent power of the court); United States v. Wade, 489 F.2d 258, 259 (9th Cir.
1973) (although statute did not permit psychiatric examination to determine
competency, court had inherent power to order such an examination); Fed. R. Crim. P.
57(b) (*A judge may regulate practice in any manner consistent with federal law,
these rules, and the local rules of the district.”). Third, this Court also has jurisdiction
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to order the relief requested pursuant to federal law allowing this Court to order the
United States Marshals Service to comply with federal court orders. See 28 U.S.C. §
566(a) (“It is the primary role and mission of the United States Marshals Service . . .

to obey, execute, and enforce all orders of the United States District Courts . . .”).

Nothing in the immigration laws trumps the jurisdiction of this Court,
moreover. Although 8 U.S.C. § 1226(e) limits judicial review of the Attorney

General’s decisions regarding the detention or release of noncitizens, that statutory

© 00 N o O B~ W DN B

limitation on judicial review only applies to decisions made to detain a noncitizen
“pending a decision on whether the alien is to be removed from the United States.” 8
U.S.C. § 1226(a). In this case, the United States Attorney’s Office has instituted a
criminal prosecution against Mr. Avakyants, so if ICE takes custody of Mr.
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been resolved. In light of this Court’s release order and the pending criminal case,

[
(2 IR N

words of 8 U.S.C. § 1226(e), “for purposes of this section [relating to ICE custody

[HEN
(o]

pending removal].”

e
oo

V.
ARGUMENT

N DN
_ O O

A.  THE GOVERNMENT’S ATTEMPT TO CONTINUE MR. AVAKYANTS’
DETENTION VIOLATES THE BAIL REFORM ACT.

N NN
A WD

In the instant case, a federal court has already ruled, pursuant to the Balil

N DN
o Ol

As set forth in detail below, the language of the Bail Reform Act makes clear that

N
~

Congress chose not to exclude deportable aliens from consideration for release or

N
oo

Avakyants, it will not be able to effect removal until after the criminal prosecution has

ICE would not be taking custody of Mr. Avakyants for purposes of removal or, in the

Reform Act, that Mr. Avakyants is entitled to pretrial release under certain conditions.
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detention in criminal proceedings. The ruling that Mr. Avakyants may be released
pending trial, despite his noncitizen status, recognizes this important aspect of the Bail
Reform Act. The government’s continued attempt to detain Mr. Avakyants, by
attempting to transfer him to immigration custody without initiating removal
proceedings, violates this tenet of the Bail Reform Act.

The structure and language of the Bail Reform Act demonstrate that Congress
intended noncitizens, with one exception not applicable here, to be treated like any

© 00 N o O B~ W DN B

other defendant for purposes of bail. In general, the Bail Reform Act provides that a
federal judicial officer shall issue one of four alternative orders regarding detention of

[HEN
o

a criminal defendant, after holding a hearing: (1) release the defendant on personal

[HEN
[EEN

recognizance or unsecured bond; (2) release the defendant on a condition or

[EEN
N

combination of conditions; (3) detain the defendant if no condition or combination of

[EEN
w

conditions will reasonably assure the appearance of the defendant as required, and the

[HEN
SN

safety of any other person and the community; or (4) under two limited circumstances

[HEN
ol

set forth below, and in the event that the judicial officer determines that the defendant

[HEN
(o]

may flee or pose a danger to another person or the community if released, the judicial

[HEN
\l

officer may order the temporary detention of the defendant for up to 10 business days.
18 U.S.C. § 3142(a), (d).

N B
o O o

This fourth option under the Bail Reform Act applies only to a defendant who is

N
[

on conditional release or who is not a citizen of the United States. Id. § 3142(d).

N
N

N
w

! Section 3142(d) provides in its entirety as follows: .
(d) Temporary detention to permit revocation of conditional release,
deportation, or exclusion — If the judicial officer determines that —

1) such person — _ )

A) is, and was at the time the offense was committed, on —

1) release pending trial for a felony under Federal, State or Local law;

i) release pending imposition or éxecution of sentence, appeal or
sentence or conviction, or completion of sentence, for any offense under
Federal, State, or local law; or
(i) probation or parole for any offense under Federal, State, or local law;

N N NN N DN
o N o o1 B~
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However, § 3142(d)’s 10-day temporary detention provision, which also requires a
judicial finding that the defendant may flee or pose a danger, does not apply to Mr.
Avakyants, as this Court has already found that he does not pose a flight risk or
danger to the community. Section 3142(d) also does not apply here? because, by its
own terms, it is only applicable to noncitizens to permit “deportation or exclusion,”
which would not be the purpose of the detention here, as is also discussed further

below.

Significantly, 8 3142(d) contains the only reference to alienage in the Bail
Reform Act. Thus, it encompasses the whole of Congress’s intent as to the treatment
of noncitizens in bail proceedings in federal court. Accordingly, by including §
3142(d) in the Bail Reform Act, Congress demonstrated that it was aware that in
limited situations the need would arise for the government to seek transfer of a
noncitizen into immigration custody. Congress therefore specifically outlined a
narrow set of conditions under which such a transfer could take place. Specifically, 8
3142(d) provides that the district court may order that a noncitizen who, unlike Mr.,

or
(B) is not a citizen of the United States or lawfully admitted for
permanent residence, as defined in Section 101 a)y(ZO) of the Immigration
and Nationality Act $8 U.S.C. 1101(a)(20)); an
(2) the person may flee or pose a danger to any other person or the
community; : :
such {udlual officer shall order the detention of the person, for a period
of not more than ten days, excluding Saturdays, Sundays, and holidays,
and direct the attorney for the Government to notify the appropriate Court,
Probatlon or parole official, or State or local law enforcement official, or
he appropriate official of the Immigration and Naturalization Service. If
the official fails or declines to take the person into custody during that
period, the person shall be treated in accordance with the other provisions
of this section notwithstanding the applicability of other provisions of
law governing release pending trial or deportation or exclusion
Pr_oceedmgs_. If temporary detention is sought under paragraph &1)(5) of
his subsection, the person has the burden of proving to the court such
per_sdon’s United States citizenship or lawful admission for permanent
residence.

18 U.S.C. § 3142(d). _
;ﬁdzd(léionally, the government has not moved to detain Mr. Avakyants pursuant to 8
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Avakyants, is found to pose a flight risk or a danger to the community, be temporarily
detained “for a period of not more than ten days” to permit “revocation of conditional
release, deportation, or exclusion.” 18 U.S.C. § 3142(d).

Although 8§ 3142(d) does not apply here, the statute is nonetheless instructive.
Under § 3142(d), even an alien who is found to be a flight risk and/or a danger to the
community is entitled to be treated like any other defendant, if immigration authorities
elect not to take him into custody within 10 days of the court’s order of temporary
detention. During the statutory 10-day detention period under 18 U.S.C. § 3142(d),
the federal court may direct the attorney for the government to contact the

© 00 N o O B~ W DN B
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“appropriate official of the Immigration and Naturalization Service™ to secure the

[HEN
[EEN

custodial transfer. Id. However, if the immigration authorities do not take the

[EEN
N

individual into custody within the 10-day time period, the Act mandates that “such

[EEN
w

person shall be treated in accordance with the other provisions of this section,

[HEN
SN

notwithstanding the applicability of other provisions of law governing release pending

[HEN
ol

trial or deportation or exclusion proceedings.” Id. (emphasis added). That is, if the

[HEN
(o]

government chooses not to take a defendant into custody for purposes of immigration

[HEN
\l

proceedings (namely, deportation or exclusion) within a 10-day period of time, the

[HEN
00)

Bail Reform Act trumps other laws that might otherwise apply to a noncitizen

[HEN
©

defendant, including detention provisions in the Immigration and Nationality Act,
such as 8 U.S.C. § 1226, which is discussed below.

N NN
N B O

Those noncitizens — like Mr. Avakyants — who are not temporarily detained

N
w

pursuant to 18 U.S.C. 8§ 3142(d), must have their custody status determined under the

¥ Pursuant to the Homeland Security Act of 2002, 116 Stat. 2135, Pub. L. 107-296,
codified at 6 U.S.C. § 101, et seq., alien detention, deportation, and removal functions
were transferred from the Department of Justice to the Department of Homeland
Security (“DHS”) on March 1, 2003. See 6 U.S.C. § 251 (2002). Within the DHS, the
former Immigration and Naturalization Service (“INS”) was reorganized into three
bureaus serving selgarate functions. The Bureau of Immigration Customs and
Enforcement ("ICE”) is responsible for removal proceedings and investigations.

N
SN

N N N DN
o N O O

10
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other provisions of the Bail Reform Act, “notwithstanding the applicability of other
provisions of law governing release pending trial or deportation or exclusion
proceedings.” 18 U.S.C. § 3142(d). If the federal court determines that the noncitizen
defendant is entitled to bail pursuant to the Bail Reform Act, and the defendant
complies with the conditions for his release, the defendant must be released forthwith,
in spite of any attempt by immigration authorities to issue a detainer. This is
especially true here, where any transfer to immigration custody would be pretextual,
for the purposes of criminal prosecution, rather than to initiate removal proceedings.

In United States v. Adomako, 150 F. Supp. 2d 1302 (M.D. Fla. 2001), the only
published federal decision that has considered the Bail Reform Act under these
circumstances, the district judge held that his order setting conditions for the release of
a noncitizen criminal defendant would apply equally to any federal custody — whether
by the Attorney General for purposes of criminal prosecution, or by immigration
authorities for purposes of removal proceedings. The Adomako court ordered a
defendant released on conditions. Id. at 1302. However, as in the instant case, the
government refused to release the defendant because of a detainer filed by immigration
authorities. The court in Adomako held that its release order was binding against the
federal government, no matter which agency was the custodian and no matter which
purpose the government proffered to support its custody over the defendant.’
Specifically, Adomako holds that 18 U.S.C. § 3142 directs a district court “to disregard
the laws governing release in INS deportation proceedings when it determines the
propriety of release or detention of a deportable alien pending trial.” 1d. at 1307 (citing
18 U.S.C. § 3142(d)). Thus, the court in Adomako ordered the United States
Attorney’s Office to file and serve notice as to whether the INS intended to take the

* The district court in Adomako also rejected the government’s argument that the court
had no jurisdiction to hear the defendant’s argument concerning bail in light of the
!mm(ljgra_tlon_ detainer. Id. at 1307 (“*The government’s argument regarding lack of
jurisdiction is illogical, and would frustrate Congress’ express intent.”); see discussion

of jurisdiction, supra Sec. IlI.

11
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defendant into custody “to permit deportation, and whether the INS intends to deport
[the defendant] before trial. . . .” The court further ordered that if the INS did not take
custody within the deadline set by the court, the Marshals Service could only detain the
defendant until he met the previously set release conditions. And finally, the court
ordered that, if the defendant were to meet the release conditions, “[t]he Attorney
General (in his capacity as head of both the United States Marshals Service and the
INS) shall release the defendant so that he may comply with the conditions set for his
release pending trial.” Id. at 1308 (emphasis added). The court in Adomako thus
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deemed its bail order applied equally to the federal government in its capacity as

criminal prosecutor and as immigration enforcer. Once the defendant met the court’s

[HEN
o

release conditions, he would be released for both purposes.

e
N

In a subsequent decision in the Central District of California, United States

[EEN
w

Magistrate Judge Fernando M. Olguin applied the reasoning of the Adomoko court to a

[HEN
SN

motion brought in similar circumstances to the motion presently before this Court. In

[HEN
ol

United States v. Abdon Martinez Banuelos, No. 06-547M, the court reviewed a motion

[HEN
(o]

brought by a defendant who was granted bail pursuant to certain conditions. See

[HEN
\l

Exhibit D. Upon being informed that an immigration detainer had been filed against

[HEN
00)

Mr. Martinez Banuelos, but that no removal proceedings had yet been instituted, the

[HEN
©

defendant brought a motion pursuant to the Bail Reform Act to allow his release

N
o

notwithstanding the immigration detainer. Rather than disagreeing with the

N
[

defendant’s motion, however, “the government appear[ed] to agree with defendant that

N
N

detention by ICE for any purpose other than removal proceedings is improper.” Id. at

N
w

4. In particular, the government explained in its brief as follows:

N
SN

[The government] has not sought, nor does it intend, to detain

N
(62}

defendant for this criminal prosecution through the civil detention

N
(o]

mechanism available to ICE. Rather, the government has asked
defendant be detained by the USMS. Continued detention by ICE

N DN
oo

12
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would contravene ICE’s statutorily-prescribed mission of removal

1

) of criminal aliens from the country. It would also contravene the

3 statutes governing ICE’s operation. ICE is directed to effect the

4 physical removal of individuals ordered removed within the

5 statutorily specified 90-day “removal period” 8 U.S.C.

6 1231(a)(1)(A). Moreover, ICE is only permitted to detain aliens for

7 a reasonable time after the propriety of their removal has been

8 adjudicated. . . . Because [defendant] will likely be removed from

9 this country based on the charges of removability, defendant will be
10 rendered unable to attend further criminal proceedings.
11 [1d. at 4-5 (directly quoting government brief at 8, 9). Accordingly, as the court noted,
12 [the government acknowledged “that if defendant is released to ICE custody to effect
13 [his removal, it will not be able to proceed with the instant prosecution.” 1d. at 5.
14
15 The court in Martinez Banuelos concluded that, in light of the Bail Reform Act

and the government’s admissions regarding the limited role of ICE detention, it was

[HEN
(o]

proper to enter an order similar to that in the Adomoko decision. Specifically, as

[HEN
\l

clarified in a subsequent order, the court gave the United States Attorney’s Office three

[HEN
00)

court days” to file a Notice Re: Removal Proceedings Against Defendant “stating

[HEN
©

whether and when ICE intends to take defendant into custody to commence removals.

N
o

The Notice shall be accompanied by a declaration from an ICE official providing all

N
[

relevant information pertaining to the commencement and completion of the removal

N
N

N
w

> At oral argument, the parties agreed that the ten-da¥ period of § 3142(d) did not
apply. Among other reasons, the government had not moved to detain the defendant
R/Lljrsuant to this section. Furthermore, the defense pointed out that the United States

Aarshals would not be allowed to hold the defendant for more than 48 hours beyond
his compliance with bail conditions. 8 C.F.R. § 287.7(d) (“Upon a determination by
the Department to issue a detainer for an alien not otherwise detained by a criminal
justice agency, such agency shall maintain custody of the alien for a period not to
exceed 48 hours, excludm%hSaturdays, Sundays, and holidays in order to permit
assumption of custody by the Department.”). "However, in Mr. Martinez Banuelos’
case, because the deféndant had not yet complied with the conditions of bail, the court
gave the government three court days to provide the required Notice.

N N NN N DN
o N o o1 B~
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proceedings.” Id. at 5-6. The order further provided that “If ICE does not intend to
take defendant into custody and the government has not timely filed the Notice and
declaration required . . . [o]nce the United States Marshal is notified by the court that
defendant has posted bond and/or complied with all other conditions of release, the
United States Marshal shall release defendant so that he may comply with the
conditions set for release pending trial.” Id. at 6 (as modified by April 14, 2006
Clarification). Finally, the court ruled that if ICE took defendant into custody for
purpose of his removal proceedings and “the United States Marshal then obtains
custody again of defendant for any matters relating to the instant criminal prosecution,”
then “the United States Marshal shall release defendant immediately, notwithstanding

any ‘immigration detainer.”” 1d.

Subsequently, in the case of United States v. Saul Luna-Gurrola, No. 07-1755M,
Judge Olguin applied Martinez Banuelos and Adomoko in circumstances even more
similar to the present case — to a defendant who had an immigration detainer based on
an actual removal order. In a lengthy opinion which, with a subsequent modification,
which is attached as Exhibit E, Judge Olguin held that the reasoning of Martinez
Banuelos and Adomoko extended, because ICE’s authority for holding an alien
pursuant to an actual removal order is also limited to detention for immigration
purposes, to wit, the actual removal of the defendant pursuant to the removal order.
See Exhibit E, at 6-8. Indeed, Judge Olguin found the defense argument even more
compelling when an actual removal order existed. He explained:

In some respects, this case is more compelling than Banuelos.
Banuelos, unlike defendant here, challenged whether he could be
transferred into ICE’s custody because he had not been formally
served with a Notice to Appear, although one had been drafted.
Because no Notice to Appear had been served on Banuelos, there
was no basis to detain him and the court ordered the government to

14
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1 respond on what ICE intended to do with respect to Banuelos. The
2 government acknowledged that “if defendant is released to ICE
3 custody, ICE must be permitted to deport him to Mexico, even if
4 the deportation puts defendant beyond the reach of the district
5 court.
6 Here, unlike Banuelos, there is a final order of removal which
7 is not contested by the defendant. However, ICE has stated that it
8 will not execute the removal order, but will nevertheless maintain
9 custody over defendant for purposes of criminal prosecution. To
10 the extent defendant is not in removal proceedings, defendant’s
11 position is no different than in Banuelos. Whereas in Banuelos ICE
12 had the ability to serve the Notice of Detainer and obtain proper
13 custody over Banuelos, here — because there was a final order of
14 removal — ICE had the authority to detain defendant for removal
15 purposes, but has chosen not to exercise its removal authority,
16 apparently recognizing that if it takes custody of defendant for
17 removal purposes, “ICE must be permitted to deport him to Mexico,
18 even if the deportation puts defendant beyond the reach of the
19 district court.”
20 [[Exhibit E, at 13 (emphasis in original) (citations to record omitted).
21
29 This Court should adopt the reasoning of the Adomoko court, as well as the
23 [Irecent decisions in Martinez Banuelos and Luna-Gurrola, and enter an order consistent
24 [with that entered by the federal court in Martinez Banuelos and Luna-Gurrola.
25 |/
26 |/
27|/
28 |/
15
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B. THEIMMIGRATION AND NATIONALITY ACT AND ICE REGULATIONS
ARE CONSISTENT WITH AND DO NOT PRECLUDE RELEASE UNLESS THE
GOVERNMENT INDICATESIT IS GOING TO FOREGO CRIMINAL
PROSECUTION.

Immigration statutes and regulations are consistent with — and certainly do not
preclude — an order that Mr. Avakyants be released unless the government indicates it
IS going to remove Mr. Avakyants in lieu of proceeding with the criminal case. The
one potentially applicable statutory provision is 8 U.S.C. § 1231,° which governs the
detention of an alien who has already been ordered removed from the United States.
Subsection (a)(2) of § 1231 does state in its first sentence that ICE “shall detain the
alien” during a 90-day “removal period,” but goes on to state in the immediately
following sentence that “[u]nder no circumstances during the removal period shall the
Attorney General release an alien who has been found inadmissible under section
212(a)(2) or 212(a)(3) or deportable under section 237(a) or 237(a)(4)(B),” which are
provisions setting forth criminal or national security grounds for exclusion or
deportation that do not apply to Mr. Avakyants. The implication of this second
sentence is that the Attorney General may release an alien who is not inadmissible or
deportable on the listed grounds, and that is in fact ICE’s interpretation of the statute.
See 8 Charles Gordon, Stanley Mailman, and Stephen Yale-Loeder, Immigration Law
and Procedure 108-22 & n.110 (2009 rev. ed.) (citing Memorandum from Bo Cooper,
INS General Counsel, to all regional counsels, Detention and Release of Aliens with
Final Orders of Removal (Mar. 16, 2000), reproduced in 77 Interpreter Releases 649
(May 15, 2000) (copy attached as Exhibit F).

® 8 U.S.C. § 1226(a) does not apply because it grants the Attorney General the
authority to detain an alien “pending a decision on whether the alien is to be removed
from thé United States.” Here, as discussed, there is already a removal order.

16
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Further, 8 1231 provides that the 90-day “removal period” begins on “the latest
of the following:

(i) The date the order of removal becomes administratively final.

(i) If the removal order is judicially reviewed and if a court orders a stay of the

removal of the alien, the date of the court’s final order.

(iii) If the alien is detained or confined (except under an immigration process),

the date the alien is released from detention or confinement.
8 U.S.C. 1231(a)(1)(B) (emphasis added). Unless the government indicates that ICE
will immediately move to implement the removal order without delaying it during the
pendency of the criminal case, the government will be holding Mr. Avakyants not for
purposes of “an immigration process,” but for purposes of criminal prosecution — and
so the 90-day removal period will not have begun to run. Section 1231(a)(1)(B)
provides that the removal period only begins to run when the government actually is in
a position to carry out the removal of the alien, with a default rule that the 90-day
removal period begins to run once a removal order is administratively final — unless the
removal nonetheless will not take place as a matter of fact, either because the alien is
challenging the removal in court and has obtained a stay of removal, or because the
alien is in some other type of government custody. The latter situation applies here if,
as is to be expected, the U.S. Attorney’s Office prevents any action upon the removal
order so that it can continue with the instant criminal prosecution, and § 1231 will not

apply if that is what the government does.

This leads to the other immigration law provision which applies in this case — 8
C.F.R. 8§ 215.3(g). That regulation provides that ICE officials must delay removal
when it is “deemed prejudicial to the interests of the United States,” which includes a
removal when the alien “is a witness in, or a party to, any criminal case pending in any
criminal court proceeding.” Under this regulation, a party to a criminal case — which
of course includes a defendant — cannot be removed without “the consent of the

17




Case 2:10-cr-00299-MMM Document 75 Filed 05/10/10 Page 22 of 25 Page ID #:256

© 00 N o O B~ W DN B

N DN N N DN N DNDMNNR R PR R B B P R R
co N oo o A WO N P O © 0N o o B WOWDN - O

prosecuting authority.” 1d. Whether the removal order will not be implemented by
ICE is thus in the control of the U.S. Attorney’s Office, and so the Court can ascertain
by inquiring of the U.S. Attorney whether any immigration custody will be for the
purpose of removal. Further, as Judge Olguin recognized in Luna-Gurrola, 8 C.F.R. §
215.3(g) does not independently authorize detention and so it cannot override the Bail
Reform Act provisions in 18 U.S.C. § 3142.

C. DETENTION PENDING CRIMINAL PROSECUTION WITHOUT MOVING
FORWARD TO IMPLEMENT THE REMOVAL ORDER WOULD VIOLATE THE
DUE PROCESS CLAUSE.

Finally, detention pending criminal prosecution by ICE would violate Mr.
Avakyants’ rights under the Due Process Clause. The Supreme Court has held
repeatedly that the federal government may detain an alien for purposes of deportation
or removal. Here, however, the Defendant would not be held for purposes of removal,

but rather to assist in a criminal prosecution in contravention of the bail order.

Even if removal proceedings were formally initiated, moreover, ICE’s power to
detain is strictly curtailed under the Constitution to “the limited period necessary for
[the alien’s] removal proceedings.” See Demore v. Kim, 538 U.S. 510, 526, 123 S. Ct.
1708, 1719 (2003). The Supreme Court has held that immigration detention violates
the Due Process Clause if it exceeds a time period “reasonably necessary to secure the
alien’s removal.” Id. (citing Zadvydas v. Davis, 533 U.S. 678, 699, 121 S. Ct. 2491
(2001)). In Demore v. Kim, the Court upheld the mandatory detention provision, 8
U.S.C. § 1226(c), against a due process challenge, on the ground that the detention was
“pending . . . removal proceedings.” Id. at 526-28; see also id. at 530 (“Detention
during removal proceedings is a constitutionally permissible part of that [removal]

process.”) (emphasis added). The Supreme Court’s recent due process jurisprudence

18
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thus holds that ICE may detain an alien only during removal proceedings, and even

then, only as long as reasonably necessary to carry out the removal proceedings.

Therefore, unless ICE provides a sworn declaration from an ICE agent
indicating that it intends to immediately move to implement the removal order, and the
U.S. Attorney’s Office indicates it will permit that, ICE detention would violate the
Due Process Clause, as it would not be for purposes of carrying out removal. It has
already been determined that Mr. Avakyants will not pose a flight risk or danger to the
community under the release conditions set, and the government cannot trump that
determination by shifting Mr. Avakyants to a different arm of the federal government.

V.
CONCLUSION

Bail is basic to our system of law. Doubts about whether it should be granted or
denied should always be resolved in favor of the defendant. Herzog v. United States,
75 S. Ct. 349, 351 (1955); see also ABA Standards for Criminal Justice § 10-1.1 (2d
ed. 1980) (“Deprivation of liberty pending trial is harsh and oppressive in that it
subjects persons whose guilt has not yet been judicially established to economic and
psychological hardship, interferes with their ability to defend themselves, and, in many
cases, deprives their families of support.””) This traditional right to freedom before
conviction permits the uhampered preparation of a defense and serves to prevent the
infliction of punishment prior to conviction. Hudson v. Parker, 156 U.S. 277, 285
(1895).

Further, Congress has made clear that the right to bail applies equally to citizens
and noncitizens. The government must choose between moving the removal process

forward and moving the criminal process forward, and if it chooses the latter, the rules

19
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1 [lof the criminal process, including the bail rules, control. Accordingly, it is respectfully
2 [requested that the Court issue an order consistent with the orders issued in the
3 [[Adomako, Martinez Banuelos, and Luna-Gurrola cases.
4
5 Respectfully submitted,
) ,%\I(E:ﬁ\rll\glzj lééclg?al\\ll Iléllljztgl)l\c( Defender
7
8
9 IDATED: May 10, 2010 By sl
10 %'%Igtlﬁ;%eNdeFr'a?llDJul\tlJll\ilc Defender
11
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DECLARATION OF COUNSEL

I, Carlton F. Gunn, hereby state and declare as follows:

1. | am a Deputy Federal Public Defender in the Central District of
California appointed to represent Mr. Avakyants in the above-entitled action. | am an
attorney in good standing admitted to practice in California and in the Central District

of California.

2. As reflected in the memorandum of points and authorities to which this
declaration is attached, the immigration authorities have placed an immigration

detainer on Mr. Avakyants.

3. Based on previous experience representing immigrant criminal
defendants, it is my understanding that even if Mr. Avakyants posts the bond set in this
case, the government will not release him, but instead will seek to transfer him to

immigration custody for continued detention pending trial.

| declare under the penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

DATED: May 10, 2010

Is/
CARLTON F. GUNN
Deputy Federal Public Defender
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CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMER]CA

We-tu n DIVISIOH

IV
Plaintiff, I
ve | Case Number: 2:10-MJ-00500-] Complaint & Warrant
| titial App. Date: 031272010 Initial App. Time: 2:00 PM
Saak Avakyants { ,,,,,,,,
Defendant, I Date Filed: 03/12/2010
I
I

Violation: 18:1029() 1
CourtSmart: { é Ej/,}?%/o

CALENDAR/PROCEEDINGS SHEET
LOCAL/QUT-OF-DISTRICT CASE

PROCEEDINGS HELD BEFORE UNITED STATES
MAGISTRATE JUDGE: Patrick J. Walsh

PRESENT: Anglon-Reed, Celia “None
i} ¢ 0}/67 '?U/I’ /QZ?I

Deputy Clerk Assista ’UU S. Attorney Interpreter/Language
TAL APPEARANCE NOT HELD - CONTINUED

n:f?zd/amt informed of charge and right to: remain silent; appointment of counsel, if indigent; right to bail; bail review and
4" preliminary hearing OR [ removal hearing / Rule 20.

[} Defprfdant states true name [] is as charged [| is I
I:, efendant advised ofconsequ[gyﬁ)ffalse statement in financial affidavit, ['] Financial Affidavit ordered SEALED.
y' Carl Gunn, DFPD Appointed [] Prev. Appointed [_] Poss. Contribution {see separate order)

[/ Special appearance by:
[MGovernment’s request for detention is; [[] GRANTED [*] DENIED ] WITHDRAWN [T} CONTINUED

[_] Defendant is ordered: [} Permanently Detained [ ] Temporarily Detained (see separate order).
RYBAIL FIXED AT $_4§ 080 At (SEE ATTACHED COPY OF CR-1 BOND FORM FOR CONDITIONS)

[-1Government moves to UNSEAL Complaint/Indictment/Information/Entire Case: [ ] GRANTED [_| DENIED
[ "] Preliminary Hearing waived.

["]Class B Misdemeanor [_] Defendant is adviiéd of maximum penalties
[7] This case is assigned to Magistrate Judge
the setting of all further proceedings.

Ll PO/PSA WARRANT [] Counségc difected to contact the clerk for

nct Judge for the setting of further proceedings.
Ilmmary Hearing SZ for ;2] ﬂ;@ [ at 4:30 PM c})(}.f‘t/y

. Counsel are directed to contact the clerk for

set for: at 8:30 AM in LA; at-%+ i exside; at 10: tn Santa Ana

DGovcmment s motion to dismiss case/defendant only: (] GRANTED [ ] DENIED
[C] Defendant’s motion to dismiss for lack of probable cause: [[] GRANTED [_] DENIED
[_] Defendant executed Waiver of Rights. [_] Process received.
[ | Court ORDERS defendant Held to Answer to District of

"] Bond to transfer, if bail is posted. Defendant to report on or before

[LJ Warrant of removal and final commitment to issue. Date issued: By CRD: _

[[] warrant of removal and final commitment are ordered stayed until
[ ] Case continued to (Date) {Time) AM/PM

Typg-of Hearing: Before Judge /Duty Magistratc Judge.

Ppbeeedings will be held in the [_] Duty Courtroom ] Judge’s Courtrcom

efendant committed to the custody of the U.S. Marshal [] Summons: Defendant ordered to report to USM for processing.
[ ] Abstract of Court Proceeding (CR-53) issued. Copy forwarded to USM,

[] Abstract of Order to Return Defendant to Court on Next Court Day (M-20) issued. Original forwarded to USM.
[JRELEASE ORDER NO:
[]Other:

yad yd P .
A pSA MNANC[AL Eﬁ/ﬁ/\nv @k’
) Deputy Clerk Initials

P

M-5{12/09) CALENDAR/PROCEEDING SHEET - LOCAL/QUT-OF-DISTRICT CASE Page | of
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UNITED STATES DISTRICT COURT FOR THE CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, | CASE NUMBER:
Plaintiff, {O - 500 m

COMPLAINT: INDICTMENT / INFORMATION:

Saf\lé @F\/y% li.} VIOLATION OF TITLE: SI"(‘TION
i Defendant/Material Witness. /2 Qi ( I )C 3( zi)Q

[J PERSONAL RECOGNIZANCE (Signature only - no dollar amount)

i 0 UNSECURED APPEARANCE BOND IN THE AMOL TEOE Si RELEASENe. _
| APPEARANCE BOND IN THE AMOUNT OF $
! O WITH CASH DEPOSIT (AMOUNT OR %) O RELEASE TO PRETRIAL ONLY

(J WITH AFFIDAVIT OF SURETY NO JUSTIFICATION (Form CR-4) 0O FORTHWITH RELEASE
! ' ' {1 ALL CONDITIONS OF BOND

SHALL BE MET AN BOND

%WITH AFFIDAVIT WITH JUSTIFICATION OF SURETY (Form CR-3) POSTED BY:
' Date
’ D WITH DEEDING OF PROPERTY
, LATERAL BOND IN AMOUNT OF (Cash or Negotizble Securities) $ 4 .
\ﬁ/ CORPORATE SURETY BOND IN AMOUNT OF (Separate Form Required) §__ 9% 2~ , 290
O ADDITIONAL REQUIREMENTS: '
O BAIL FIXED BY COURT O ALL REQUIREMENTS HAVE BEEN MET;
Deputy Clerk Deputy Clerk
m/ PRE-CONDITIONS TO RELEASE -
Bail is subject to Nebbia hearing which is a hearing to inquire about the source of the collateral.

0O F he Nebbia hearing can be waived by the government.
ADDITIONAL CONDITIONS OF RELEASE

fion to the GENERAL C::\yIONS of RELEASE, as specified on other suie the followmg conditions of releasc are

upon you:
efendant shall submit to: Pretrial Supervision. [ ] Intensive Pretrial Superwsmn. ) -
Syrender all passports to the Clerk of Court, or sign a declaration no later than ' and not apply
t the issuance of a passport during the pendency of this case. S ' ‘

avel is restricted to: CD/CA
Dgmot enter premises of any airport, seaport, Tailroad, or bus terminal which perrmts exit from the Continental U.S. or area

e tricted travel without Court permission.
Jéc as approved-by PSA and do not relocate without prior permission frém PSA.2
aintain of actively scek employment and provide proof to PSA.
Eﬂﬁtam or commence an educational prograni and provide proof to PSA. : : B
Ayoid all contact, directly or indirectly, with any person who is or who may becorge a victim gr potential witriess in lhe
bject investigation or prosecution, including but not limited to: h MM
Not possess any firearms, ammunition, destructive devices, or other dangerous wcapons [ 1In order to determine
D}f:phame » you will agree to submit 'to a search of your person and/of property by Pretnal Services in conjunction with thc

Marshal. -
Noft use/possess any 1dcnt1ﬁcat10n other than in your own legal name or true name. | ] In order to determine compliance, you
, wijk agree to submit to a search of your person and/or property by Pretrial Servxces in conjunctlon with the U.S. Marshal.
; m| ot use alcohol. ; : _
' Not use or possess :l[egal drugs. -] In order to determine compliance, you w1Il agrcc to submlt to a search of your pcrson :
. and/or property by Pretrial Services in conjunction with the US Marshal. . i :
0 Submit to drug [and/or] alcohol testing and outpatient treatment as directed by PSA You shall pay all or part of the cost for
testing and treatment based upon your ability to pay as determined by PSA. :
[7 Participate in residential drug [and/or] alcohol treatment as deemed ncccssary by PSA. Yotishall pay all or part of the cost
for treatment based upon your ability to pay as determined by PSA. [ ] Release to PSA only.
LI Participate in mental health evaluation, and/or counseling and/or treatment as directed by PSA. You shall pay all or part of

the costs hased upon your ability to pay as determined by PSA,
/( Defendant Initials %é X Date 1O

ORIG]NAL YELLOW COPY PINK- PRETRIAL SERVICES WHITF DFF]:.NDANT COPY

CR-1{07/05) ’ CENTRAL DISTRICT OF CALIFORNIA RELEASE ORDER AND BOND FORM : Page 1 of 2
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Defendant/Material Witness. LU 6’ O

(0 Participate in one of the following home confinement program components and abide by all requirements of the program
which | | will or [ ] will not include clectronic monitoring or other location verification system. You shall pay all or part
of the cost of the program based upon your ability {o pay as determined by PSA. :

[ 1 Curfew. You are restricted to your residence every day: [ ] from to .| | as directed by FSA.

[ ] Release to PSA only.

[ ] Home Detention. You are restricted to your residence at all times except for employment; education; religious
services; medical, substance abuse, or mental health treatment; attorney visits; court-ordered obligations; or other
activities as pre-approved by PSA. [ ] Release to PSA only. ‘

[ 1 Home Incarceration. You are restricted to your residence at all times except for medical needs or treatment, religious
services; and court appearances as pre-approved by PSA. [ ] Release to PSA only.

O Not possess or have access to, either in the home, the workplace, or any other location, any device which offcrs Internet
access, except as approved by PSA. [ | In order to determine compliance, you will agree to submit to a search of your
person and/or property by Pretrial Services in conjunction with the US Marshal.

[} Not associate or have verbal, written, telephonic, or electronic communication with any person who i5 less than the agc of 18
except in the presence of another adult who is the parent or legal guardian of the minor.

{* Not loiter/be found within 100 feet of any school yard, park, playground, arcade, or other place primarily used by chlldren
under the age of 18.

{1 Not be employed by, affiliate with, own, control, or otherwise paiticipate directly or indirectly in conducting the affairs of
any daycare facility, school, or other organization dealing with the care, custody, or control of children under the age of 18.

O Not view or possess child pomography or child crotica. [ ] In order to determine compliance, you will agree to submit o a
search of your person and/or property, including computer hardware and software, by Pretrial Services in conjunction with
the US Marshal. .

O Other conditions:

-y

o3 )10 A& )x8 055,

Date kDeﬁndant/Matertal Witness' Signature Telephone Numf:ver .

o LA CA CT'GOG

City, State And Zip Code

7] Check if interpreter is used: I have interpreted into the ' language all of the
above conditions of release and have been to id by the dcfendant that he or shc understands all of the conditions of relcase.

Interpreter’s signature ‘ Date

Approved:
‘ United States District Judge / Magistrate Judge ' ‘ Date

If Cash Deposited: Receipt # i - For§

(This bond may require surcty agreements and affidavits pursuant to Local Criminal Rules 46-3.2 and 46-6)

ORIGINAL - YELLOW COPY PINK- PRETRIAL SERVICES WHITE - DEFENDANT COPY

CR-Y(G7/05) . . .. CENTRAL DISTRICT.QF CALIFORNIA RELEASE ORDER AND BOND FORM | Page2of2
(G U S.GOVERNMENT PRINTING OFFICE 2005-785-010

mp—ima e e e e e e e e e s e e . X . . i e .
L e L L L L L L L L e L S

TR s m e B e T RS VTS GUYERNRIENT PRINTING OFFICE 2005.785.040
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RCE i
5o
Department of Homeland Security -
LS. Immigration and Customs Enforcement Immigration Detainer - Notice of Action
b
File No.
A96 059 399

Dete. March 11,2010

For sume at sitie ot manen o) From: i effce aggrons
Ut oedaal b Hi ICE Investigation
ATTN: Booking Warrants Duty Agent
Detainer to foliow to any subsequent Law Enforcement 501 West Ocean Blvd
Correctional facility, Long Beach. CA 90802 -

Name of alien: AVAKYANTS, SAAK

BOOKING #: BOOKING Name:
Date of birth: 10/13/1976 Nationality:  ARMENIA Sex:  MALE

You are advised that U.S. Immigration and Customs Enforcement concerning the above-named inmate of
vour institution have taken the action noted below:

& Investigation has been initiated 10 determine whether this person is subject to removal from the Usnited States.

[ A Notice to Appesr or other charging document initiating removal proceedings, a copy ef which is attached. was served on

iPare
O] A warrant of errest in removal proceedings. a copy of which 1s attached. was senved on

114}

[ Deportation or removal from the United $tates has been ordered,

It is requested that vou:

Please accept this notice as a detainer. '1his 15 for notification purposes only and does not Imut vour discretion in any decision
affecting the offender’s classification, work and quarters assignments, or other treatment, which he or she would otherwise receive.

2 Federal regulations (8 CTFR 287.7) require that you detain the alien for a peniod not 1o exceed 48 hours (excluding Saturdavs.
Sunda\s and kederdl hohidays) to provide adequate ime for [CE to assume cuslod}' of the alien. You may noufy [CE by cathng
-y ;r A during husiness hours or ) < .(-1 7 ¢ 2~ /afier hours in an emergency.

] [ PleaseTeturn a signed copy via facsimile o
U1 Please complete and sign the bortom
black of the duplicate of this form and -4 I
a T 1 . v . o« 72 . /', - /
returm 1t te this office. ~ A
] Notify this office of the time of release at teast 30 davs prior o release or as far in advance as possible.
B Noufy this office in the event of the inmate’s death or transfer 10 another institution
L] Flease vancel the detainer previously placed by this office on

' ' g Vo
’ C e - L. . Special Agent, DHS - LCE.
N ] \:;m wre nl W .,m al) ’ t Ditle of KR officiaiy
PSR N
Receipt acknowledged:
Date of latest conviction: Latest conviction charge:

Isumaicd release date:

Signature and e of official:

RT3 BENE PIY AU L BN
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FILED

UNITED STATES COURT OF APPEALS DEC 24 2006
FOR THE NINTH CIRCUIT CATHY A g&‘?&,ﬁf&“};ﬁ_ge"“
SAAK AVAKYANTS, No. 05-73463

Petitioner, Agency No. A96-059-399

2
ORDER

ALBERTO R. GONZALES, Attorney
General,

Respondent.

Refore: GOODWIN, McKEOWN and FISHER, Circuit Judges.

The Clerk shall file respondent’s reply received October 30, 2006, We have
reviewed the parties’ responses to this court’s September 11, 2006 order to show
cause.. Petitioner’s motion for leave to file a late petition for review is denied. See
Singh v. INS, 315 F.3d 1186, 1188 (9th Cir.'2003) (“IThe] time limit 1s mandatory
and jurisdictional, and cannot be toiied.”). A claim of ineffective assistance of
counsel that arises after the Board of Immigration Appeals (“BIA”) has ruled may

be raised with the BIA by filing a motion to reopen. See Lata v. INS, 204 F.3d

1241, 1245-46 (9th Cir. 2000).

éd WaST:v@ B1dc v "hew £86699F £CE ¢ "ON INOHd  NEWZ38 BIddld1n 40 S301348 MeT ¢ ki0sd
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05-73463
This petition for review, filed June 10, 2005, is untimely to chailenge the

BIA’s December 20, 2004 order. See 8 U.S.C. § 1252(b)(1), Sheviakov v. INS, 237

F.3d 1144 (9th Cir. 2001). Accordingly, the petition for review 1s dismissed.

All pending motions are denied as moot. The temporary stay of removal

confirmed by Ninth Circuit General Order 6.4(c) shall continue in effect until

issuance of the mandate.

DISMISSED.

MOATT 2
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U.S. Department of Justice Decision of the Board of Iemigration Appeals
Execative Offics for Immigration Review _ _ ‘

Fale Churh, Virpis 2041 I _ ~
File: A96-059-399 - LOS ANGELES D |

Inre: AVAKYANTS, SAAK ‘AUG 2 42004
IN REMOVAL PROCEEDINGS

APPEAL
ON BEHALF OF RESPONDENT: Mahdessian, Rita, Esg.,

ORDER:

PER CURIAM. The Board affirmns, without opinion, the results of the decision below. The
decision below is, therefore, the final agency determination. See 8 C.F.R. § 1003.1(e)}4).

pd Wdel:t@ B1@2 9@ “Hed £86695F £2€ ¢ 'ON 3NOHd NUWZ3d Y918@1DIN 40 S301448 M9 WoMd
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-~

U.S. Department of o

P R

Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

$201 Lecaburg Pike, Suite 1306
Falls Church, Virginia 22041

Mahdesslan, Rita, Esq., Office of the District Counsel/LO
535 North Brand Bivd. 606 8. Olive Street, 8th Floor
Suite 270 Los Angeles, CA 90014

Glendale, CA 81203-0000

Name: AVAXYANTS, SAAK A96-059-399

Date of this notice: 06/30/2004

Enclosed is a copy of the Board's decision and order in the above-referenced case.

F7 s

Frank Krider
Acting Chief Clerk

Enclosure

 Panel Members:
SCIALABBA, LORIL.

SR, ey
ki
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—"

U.S. Department of Justice Decision of the Board of Immigration Appeals
Executive Office for Immigration Review

Falls Chureh, Virginia 22041

File: A9%6 059 399 - Los Angeles Date:
Inre: -SAAK AVAKYANTS

- INREMOVAL PROCEEDINGS

JUN 80 2004

MOTION

ONBEHALF OF RESPONDENT: Rita Mahdessian, Esquire

By Direction of the Board,

“{e find the reason stated by the respondent insufficient for us to aceept the untimely briefin our
exercise of discretion. 8 C.F.R. § 1003.3(c)1). Therefore, the motion to accept the untimely brief
is denied. Accordingly, the brief is returned. The Board will not consider any additional motions
to accept the late filed brief in this matter.

s S itabbn

FOR THE BOARD |

9d WdiT:v@ @lag 98 "hel L86699F €28 ¢ CON SNOHd NoWZ3g BIH8101N 40 S301448 Mol @ KoM
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IMMIGRATION COURT
406 SOUTH OLIVE ST., 15TH FL,
LOS ANGELES, Ca 90014

In the Matter of
Case No.,: AY4-059-399

AVAKYANTS, SAAK
Respondent IN REMOVAL PROCEEDINGS

CRDER OF THE IMMIGRATION JUDGE

This is a summary of the oral decision entered on Jun 10, 2003.
This memorandum is solely for the copvenience of the parties. If the
proceedings should be appealed or rtecpened, the oral decision will become

the official opinion in the case.

EXJ The respondent was grdered remaved from the United States to h QUSS;Q' .

or in the alternative to AW%M

[ 3 Respondent’s application for voluntary departure was denied and

regpondent was ordered removed to
aslternative to .
L 1 Respondent's wpplication for voluntary departure was granted until
upan pesting a bond in the amount of $
with an alternate order of removal teo
E)(J Respondent's spplication fer asylum uss ¢ Jgranted (;ﬁ3denied
( Duithdraun,
ﬁ?{: Respondent's application for withholding of removal was { Jgranted
(X denied ¢ duithdraun,

£ 2 Respondent’s application Por cancellation of remeval under section
: 240A(a) was ( dgranted ¢ denied ¢ Juwithdrawn.

L 1 Respondent's application for cancellatiaon of removal was { ) granted

under section 240A(h)¢1) { ) granted under section 240A(6)(2)
€ ) denied ( ) withdrawyn. I granted, it was ordered that the
respondent be issyed all apprepriate documents necessary to give
3 effect to this order,
L 3 Respondent's application for 3 waiver under section __ ____ of the INA uas
¢ granted ( deried ( Jwithdrawn or { )other.

[ 1 Respondent’'s application for adiustment of status under sertion
’ of the INA was ( dgranted ¢ )denied ¢ Jwithdrawn. If granted, it
was ordered that respondent be jssued all apprepriate documents hecessary
to give effect to this order.

L 71 Respendent's status was rescinded under section 2445,

L 1 Respondent is admitted o the United States as 3 ____ until .
L 1 ————
L 1

As a condition of admission, respondent is 1o past a % bend.
Respendent knowingly filed @ frivelous asylum application afier proper

netice.
[ 3 Respondent uas advised of the limitation on distretionary relief for
failure to appear as ordered in the Immigration Judse’s sral decision,

L 1 Proceedipgs were terminated.,
[ Other: ém_ ’

Date: Jupn 10, 2003 |
ﬁppeal: fppeal Due By: @‘Laﬁ@\M

— :
bh( Q’-Spondcn'l:- ,Jul-\-{ [0,3003 it | remer

Immigration Judge

JEB

Y |
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ALTEN NUMBER: 94-039-399

ALIEN NAME: mwr iTS, SAAK

THIS PCUMENT WAS SERVED BY: MAIL () PERSON
TO: [¥1] N I ALIEN ¢/0 Custodial Officer
BATE | BY: COURT STAFF

Attachmentst [ 1 ECIR-33

L 3 £0IR-28B

CERTIFICATE OF SBERVICE

AjeysERvIcE (ED £
A elten: s arrrer o3 s

I 1 tegsl Services List [ 3 Gther
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| HEREBY CERTIFY THAT THIS DOCUMENT WAS SERV
BY FAX DELIVERY ON PLAINTIFF/DE-ENDANT (ORFARTIES
AT THEIR RESPECTIVE MOST RECE T FAX NUMBE CORD

IN THIS ACTION ON THIS DATE. S
DA11E AW £ J / Zf‘/ i CLERK, U.S. STRICT CousRT
—al : -
2| Vmntgn defis
DEPUTY CLERK APR | 2 9808
3 A
4 gsNTRAL DISTRICT ofwcjtrf;rﬂﬁ
5
B
Priority
7 Send
8 UNITED STATES DISTRICT COURT Enter = .
Closed .
9 CENTRAL DISTRICT OF CALIFORNIA J8-5/08-6 .,
JS-2!JS—3
10 Scan ()nly
11| UNITED STATES OF AMERICA, ) NO. 06-0547M (FMO}
)
12 P aintiff, )
) ORDER Re: DEFENDANT’'S MOTION TO
13 V. ) ORDER UNITED STATES MARSHALS TO
) IMMEDIATELY RELEASE DEFENDANT
141 ABDON MARTINEZ E ANUELOS, ) PURSUANT TO THIS COURT’S BAIL
)  ORDER NOTWITHSTANDING THE:
15 ) “IMMIGRATION DETAINER”
)
16 Cefendant. )
)
17
18 Having reviewed and considered all the briefing and oral argument presented to the court
19| with respect to defendant's Motion to Order United States Marshals to Immediately Release
20| Defendant Pursuant to this Court's Bail Order Notwithstanding the “Immigration Detainer”
211 (“Motion™), the court coricludes as follows.
22 BACKGROUND
23 Defendant is charged with illegal re-entry after deportation, in violation of 8 U.S.C. §
24| 1326(a) & (b)(2). Defendant made his first appearance before the court on March 23, 2006.
251 During that proceediny, the court appointed counsel for defendant who requested thatthe hearing
26 | on the government’s raquest for detention be continued to March 27, 2006. On March 23, 2006,
27 | the United States Imnigration and Customs Enforcement (“ICE") placed an immigration detainer
28

(Form 1-247) on defindant pursuant to 8 C.F.R. § 287.7{a). (Government's Opposition to
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Defendant's Motion to Jrder United States Marshals to Immediatety Release Defendant Pursuant
to this Court's Bail Orcer Notwithstanding the "immigration Detainer” ("Opposition”) at 4 & Exh.
).

On March 27, 008, after a full hearing pursuant to 18 U.S.C. § 3142(f), the court denied
the government's motion to detain defendant. The court found that there was a combination of
conditions that would r 2zisonably assure the appearance of defendant. Among other conditions,
the court set bail for d=fandant in the amount of $490,000 with a justified affidavit of surety by
defendant's wife for $00,000 and $180,000 from defendant, with the deeding of their respective
properties. The court ordered the United States Marshal (“USM”") to hold defendant in custody
until notified by the court’s clerk that defendant has complied with all the conditions for release,
including the deeding of the property.

On March 29, 21086, defendant filed the instant Motion. The governmentfiled its Oppaosition
on April 7, 2006, and defendant filed his Reply on April 11, 2006.

DISCUSSION
l. THE BAIL REFORM ACT.

Under the Bail Reform Act, 18 U.S.C. § 3142(b), Congress has mandated that & judicial
officer shall orderthe pretrial release of the person “unless the judicial officer determines that such
release will not reasonably assure the appearance of the person as required or will endanger the
safety of any other person or the community.” 18 U.S.C. § 3142(b).

The Act “requir 2s the release of a person facing trial under the least restrictive condition

or combination of conclitions that will reasonably assure the appearance of the person as required

and the safety of the community.” United States v. Gebro, 848 F.2d 1118, 1121 {9th Cir. 1991)
(citing 18 U.S.C. § 314 2(2)(2)); see also United States v. Motamedi, 767 F.2d 1403, 1405 (Sth Cir.

1985). According to the Gebro court:
Only in e circumstances should release be denied, and doubts regarding
the propriety of release should be resolved in the defendant's favor. On a
motion fr pretrial detention, the government bears the burden of showing by

a prepor derance of the evidence that the defendant poses a flight risk, and

2
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by clear nd convincing evidence that the defendant poses a danger to the
communiy.
Gebro, 948 F.2d at 1121 (internal citations omitted). “[Tlhe statute neither requires nor permits

a pretrial determinatior: of guilt.” d. (citing United States v. Winsor, 785 F.2d 755, 757 (9th Cir.

1986) (per curiamy} anc Motamedi, 767 F.2d at 1408).

If the judicial offi cer determines that a person is not a citizen of the United States or lawfully
admitted for permanert residence and that he may flee or pose a danger to the community, the
judicial officer shall orc er temporary detention for not more than ten days and direct the attorney
for the government to 1ctify the appropriate immigration official. 18 UJ.5.C. § 3142(d)(1)(B).

If the judicial clficer determines that the individual may flee or pose a danger and the
immigration official do-:s not fake custody within ten days, the statute directs the Court to apply
the normal release anii detention rules to deportable aliens without regard to the laws governing
release in ICE deportition proceedings:

If the of!'cial fails or declines to take such person into custody during that
period, such person shall be treated in accordance with the other provisions
of this s:ction, notwithstanding the appiicability of other provisions of law
governir.g release pending trial or deportation or exclusion proceedings.
18 U.S.C. § 3142(d). Thus, Congress has directed the courts to apply the normal release and
detention rules to a deportable alien (i.e., “[Sluch person shall be treated in accordance with the

other provisions of this. section.”). Id.; see also United States v. Xulam, 84 F.3d 441, 442-43 (D.C.

Cir. 1996) (per curiar ) {deportable alien not a flight risk where conditions could be imposed to

ensure return to court) Linited States v. Adomako, 150 F.Supp.2d 1302, 1306-07 (M.D. Fla.2001)
(defendant “is not barr ac fromrelease because he is a deportable alien;” immigration status is one
factor that the court w.eighs in the flight risk analysis).
il. DEFENDANT"3 MOTION.

Defendant ass :rls that the "government's continued attempt to detain [him], by attempting
to transfer him to immigration custody, violates . . . the Bail Reform Act.” (Motion at 6). Defendant

argues that detentior by ICE is only proper for purposes ot a removal proceeding. (Id. at 13)

3
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(“where any transfer woLld not be for purposes of removal, the detainer cannot justify continued
detention™). According to defendant, because the United States Attorney's Office ("USAQ") has
instituted a criminal prosecution against him, “it is clear that if transferred to ICE custody, the
govemment would nol truly be holding [defendant] for purposes of removal proceedings, but in
actual fact would be detaining him, pretextually and contrary to this Court's bail order, for
purposes of a criminz! prosecution.” (1d.); (see also id. at 2} (ICE “may not lawfully detain
[defendant] when ithas no intention of effecting his removal expeditiously, but instead would only
delay removal proceettings pending the instant criminal prosecution”).

Defendant's Muotion relies on Adomako, which held that 18 U.S.C. § 3142(d) directs a
district court “to disrerjard the laws governing release in INS deportation proceedings when it
determines the propr.ety of release or detention of a deportable alien pending triaif.]* 150
F.Supp.2d at 1307. The Adomako court ordered the USAQ to file and serve notice as to whether
the INS intended to tale the defendant into custody pursuantta § 3142(d)'s ten-day deadline “to
permit deportation, ard whether the INS intends to deport fthe defendant] before triall.]” Id. at
1308. The Adomako ¢ ourt further ordered that if the INS did not take custody within the deadline,
the USM could only de:ain the defendant until he met the court’s oreviously setreleasie conditions.
Id. Finally, the court ordered that if the defendant were to meet the release conditions, “the
Attorney General (in his capacity as head of both the United States Marshais Service and the INS)
shali release the defendant so that he may comply with the conditions set for his release pending
triail.]” Id.

The governmeat’s Opposition did not mention or discuss the Adomako decision. (See,
generally, Opposition at 1-12), However, the government appears to agree with defendant that
detention by ICE for any purpose other than removal proceedings is improper. Specifically, the
government states thut t:

has not sought, nor does it intend, to detain defendant for [jhis criminal
proseculion through the civil detention mechanism available to ICE. Rather,
the government has asked deferdant be detained by the USMS. Continued

detentio by ICE would contravene ICE’s statutorily-prescribed mission of

A
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removal of criminal atiens from the country. it would also contravene the
statutes {joverning ICE’s operation. ICE is directed to effect the physical
removal ¢.f individuals ordered removed within the statutorily specified 90-day
“removal neriod.” 8 U.S.C. § 1231(a){(1{A). Morecver, ICE is only permitted
to detain aliens for a reasonable time after the propriety of their removal has
been adjudicated.
(id. at 8). The governiient acknowledges that if defendant is released to ICE custody to effect
his removal, it will not e able to proceed with the instant prosecution:
Because [cefendant] will likely be removed from this country based on the
charges of removability, defendant will be rendered unable to attend further
criminal Hroceedings.
(Id. at 9) (see also id.) "if defendant is released to ICE custody, ICE must be permitted to deport
him to Mexico, even if the deportation puts defendant beyond the reach of the district court™).

In light of the government's position that it does not intend to detain defendant for his
pending criminal proci:edings through ICE and its acknowledgment that it will likely not be able
to prosecute defendart once removal nroceedings have commenced, the court believes that the
orders (with the mod fications noted below) entered by the Adomako court are sufficient to
address the parties’ coricerns. In other words, the court will give the USAO ten days to stafe
whether ICE has taken defendant into custody and initiated removai proceedings. if the USAO
does not state that ICE taken defendantinto custody and initiated removal proceedings within the
ten-day period, then tiie USM shall release defendant once he has zatisfied all the conditions of
release.

Based on the firegoing, IT 1S ORDERED THAT:

1. Defendant's Motion to Order United States Marshals to Immediately Release Defendant
Pursuant to this Cour’s Bail Order Notwithstanding the "Immigration Detainer” (Docurnent No.
9} is granted and dernied in part.

2. No later than April 17, 2008, the government shall file and serve a Notice Re: Removal

Proceedings Against [ lefendant Banuelos ("Notice”) stating whether and when ICE intends totake

5
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defendant into custody tc- commence removal proceedings. The Notice shall be accompanied by
5 declaration from an ICE official providing all relevant information pertaining to the
commencement and campletion of the removal proceedings.

3 IfICE has no'’ taken defendant into custody and the government has not timely filed the
Notice and declaration required by paragraph two above, the United States Marshal shall
otherwise keep defenc'ant in custody until notified by the court that defendant has posted bond
andfor complied with z I other conditions for release. Once the United States Marshal is notified
by the court that defen 1ant has posted bond and/or complied with all other conditions of release,
the United States Mar«hal shall release defendant so that he may comply with the conditions set
for release pending trial.

4. in the event that: (i) ICE takes custody of defendant for purposes of his removal
proceedings; and (i) the United States Marshal then obtains custody again of defendant for any
matters relating to the: instant criminal prosecution; and (iii) defendant has satisfied the bond
conditions set by this court, the United States Marshal shall release defendant immediately,
notwithstanding any “immigration detainer.”

Dated this V2~ day of April, 2006.

Fernando M. Dlguin
United States Magistrate Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA z‘;‘;:'r p—
: Closed .
CIVIL MINUTES - GENERAL JS-5/35-4
;_ ] JS-2/18-3
CASE NO.: ¢V 06-0547|‘ M\li(FMO) DATE: April 14, 2006 Scan Onl.
TITLE: UNITED ST lﬂ:l'ES OF AMERICA v. ABDON MARTINEZ BANUELOS
:==================m=%:::::::::::::=======____=___ﬂ~_m==================
DOCKET ENTRY:
PRESENT.: |
Hon. Fernando M. Olgtiin ,  United States Magistrate Judge
Vanessa Del Rio .- . ‘
Deputy Clerk ! Court Reporter / Tape No.
COUNSEL PRESENT FC:R PLAINTIFF(S): COUNSEL PRESENT FOR DEFENDANT(S}):
Not present : Nat present

e e e e i e e . i et e e e ) v e e e e s s e e o e e
P Tt P e - E L PP E TR e PP e T

PROCEEDINGS: Ordé:' d;larifying the Court's Order Re: Defendant's Motion To Order
United States Marshals To Immediately Release DefendantPursuant To
This >aurt's Bail Order Notwithstanding The "Immigration Detainer."

The court hereby clarifies its Order Re: Defendant's Motion To Order United
States Marshals To Immediately Release Defendant Pursuant To This Court’s Bail
Order Notwithstanding The "Immigration Detainer" ("Order") filed on April 12, 2006.
Specifically, page 5, lines 18-21 are hereby amended to state, "In other words, the
court will give the USAO until Aprif 17, 2006, to state whether ICE intends to take
defendant into custody and initiate removal proceedings. If the USAO does not
state that ICE intencts! to take defendant into custody and initiate removal
proceedings by the deidline set forth below, then the USM shall release defendant
once he has satisfied 1ll the conditions of release." Such amendment comports
with paragraph 2 of thi: Order. (See Court's Order of April 12, 2008, at 5, 1 2}.

in addition, page 6! line 4 is hereby amended to state, "if ICE does not intand
to take defendant into zustody and the government has not timely filed the Notjce
and declaration require:d by paragraph two above, the United States Marshal shall
otherwise keep defencant in custody until notified by the court that defendant has

posted bond and/or coTiplies) wiih AlkeeraRRGiRPRsIRigase

By FAX DELIVERY ON PLAINTIFF/DEFENDANT {OR(E S
AT THEIR RESPECTIVE MOST RECENT FAX NUMBER OF RECORD

N THIS ACTiQ]I ON/THJS DATE.
DATE: ’% / % o
ks inter q

MINUTES FORM 11 D!EPUTY CLERK }/

CIVIL GEN - ' Page 1 of 1 Initiais of Deputy Clerk _V/
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, NO. 07-1755M
Plaintiff,
ORDER Re: DEFENDANT’S EX PARTE
APPLICATION FOR HEARING RE BAIL
ORDER OF OCTOBER 23, 2007

V.

SAUL LUNA-GURROLA,

Defendant.

Nt Mot et Nt Mot "o et ot St ot et Yt

Having reviewed and considered all the briefing and oral argument presented to the court
with respect to defendant's Ex Parte Application for Hearing Re Bail Order of October 23, 2007
("First Ex Parte Application”) and defendant’s Ex Parte Application to Exonerate Bond and Return
Defendant into Federal Custody (“Second Ex Parte Application”), the court concludes as follows.

BACKGROUND

Defendant is charged with illegal re-entry after deportation, in violation of 8 US.C. §
1326(a) & (b)(2). On October 23, 2007, the United States Immigration and Customs Enforcement
("1CE") placed an immigration detainer (Form |-247) on defendant pursuantto 8 C.F.R. § 287.7(a).
(Government's Opposition to defendant’s First Ex Parte Application (“Opposition”) at 4 & Exh. A}.
Cn the same day, defendant made his first appearance before the court. After a full hearing

pursuant to 18 U.S.C. § 3142(f), the court appointed counsel for defendant and denied the
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government's motion to detain defendant pending trial. The court found that there was a
combination of conditions that would reasonably assure the appearance of defendant.
Specifically, the court set bail for defendant in the amount of $160,000, with a justified affidavit of
surety for $150,000, to be secured by the deeding of property, and $10,000 to be secured by cash.
The courtalso ordered that defendant be subject to pre-trial supervision, electronic monitoring and
surrender his passport. Finally, the court ordered the United States Marshal ("USM") to hold
defendant in custody until notified by the court’s clerk that defendant has complied with all the
conditions for release.

On October 31, 2007, defendant complied with the final requirements of his bail conditions.
On the same day, defendant filed the First Ex Parte Application. On November 1, 2007, the duty
Magistrate Judge approved defendant's release to pre-trial services on bond. Due to the
immigration detainer, however, defendant was released to the custody of ICE, where he presently
remains.

On November 7, 2007, defendant received a Departure Control Order from {CE that his
departure would be temporarily prevented pursuant to 8 C.F.R. § 215.3(g), because the United
States Attorney’s Office ("USAQ”) filed criminal charges against him and his presence is required
in the United States until the criminal case is concluded. (See Government's Supplemental
Opposition ("Govt.'s Supp. Opposition”), Exh. A {"Departure Order”)}. Thus, defendant was
ordered not to depart the United States until he received notice from ICE revoking the Departure
Order. (See id.).

On November 9, 2007, the government filed its Opposition. On November 13, 2007,
defendant filed his Reply to the government's Opposition ("Reply”). Onthe same day, defendant
also filed the Second Ex Parte Application. On November 14, 2007, the government filed an
Application to the Criminal Duty Judge for Review of the Magistrate Judge's Bail Order
("Application for Review”) and a Memorandum of Points and Authorities in Support of the Motion

for Review. On the same day, the court heard oral argument from the parties regarding
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defendant's Ex Parte Applications.” In light of the number and complexity of issues raised by the
parties, the court gave the parties an opportunity to file a supplemental brief addressing all the
issues that were raised in the papers or during the oral argument. On November 16, 2007, both
parties filed their supplemental briefs.

DISCUSSION
l. THE BAIL REFORM ACT.

Under the Bail Reform Act, 18 U.S.C. § 3142(b), Congress has mandated that a judicial
officer shall order the pretrial release of the person “unless the judicial officer determines that such
release will not reasonably assure the appearance of the person as required or will endanger the
safety of any other person or the community.” 18 U.S.C. § 3142(b). The Act “requires the release
of a person facing trial under the least restrictive condition or combination of conditions that will
reasonably assure the appearance of the person as required and the safety of the community.”

United States v. Gebro, 948 F.2d 1118, 1121 (Sth Cir. 1991) (per curiam) (citing 18 U.S.C. §

3142(c)(2)); see also United States v. Motamedi, 767 F.2d 1403, 1405 (Sth Cir. 1985). According

to the Gebro court:
Only in rare circumstances should release be denied, and doubts regarding
the propriety of release should be resolved in the defendant's favor. On a
motion for pretrial detention, the government bears the burden of showing by
a preponderance of the evidence that the defendant poses a flight risk, and
by clear and convincing evidence that the defendant poses a danger to the
community.

948 F.2d at 1121 (internal citation omitted). “[T]he statute neither requires nor permits a pretrial

determination of guilt.” Id. (citing United States v. Winsor, 785 F.2d 755, 757 (9th Cir. 1986) (per

curiam} and Motamedi, 767 F.2d at 1408).

' The court also heard argument relating to the government's Application for Review of this

court's bail decision. However, the court believes that the government's Application for Review
is not properly before this court and, therefore, this decision will not address the merits of the
Application for Review. See 18 U.S.C. § 3145(a).

3
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i the judicial officer determines that a person is not a citizen of the United States or lawfully
admitted for permanent residence and that he may flee or pose a danger to the community, the
judicial officer shall order temporary detention for not more than ten days and direct the attorney
for the government to notify the appropriate immigration official. 18 U.S.C. § 3142(d). If the
judicial officer determines that the individual may flee or pose a danger and the immigration official
does not take custody within ten days, the statute directs the court to apply the normal release and
detention rules to deportable aliens without regard to the laws governing release in ICE
deportation proceedings:

if the official fails or declines to take such person into custody during that
period, such person shall be treated in accordance with the other provisions
of this section, notwithstanding the applicability of other provisions of law
governing release pending trial or deportation or exclusion proceedings.
ld. Thus, Congress has directed the courts to apply the normal release and detention rules to a
deportable alien (L.e., “[SJuch person shall be treated in accordance with the other provisions of

this section.”). Id.; see also United States v. Xulam, 84 F.3d 441, 442-43 (D.C. Cir. 1996) (per

curiam) (deportable alien not a flight risk where conditions could be imposed to ensure return to
court); United States v. Adomako, 150 F.Supp.2d 1302, 1307 (M.D. Fla. 2001) (defendant “is not
barred from release because he is a deportable alien[;]" immigration status is one factor that the
court weighs in the flight risk analysis).
. DEFENDANT'S EX PARTE APPLICATION.

Defendant asserts that, although there is a final order of removal entered against him, his
removal has been "prevented by the [USAQ] . . . so that it may pursue the instant [criminal]

prosecution.”* (Reply at 2). Defendant argues that his detention by ICE is “solely for purposes

? Defendant concedes that because he was released to ICE’s custody within 24 hours of

being released by the USM, his request that he be released from the USM's custody if not
released within 48 hours of satisfying the conditions of his release is moot. (See First Ex Parte
Application at 8-9 & Defendant’s Supplemental Briefing Pursuant to Court Order of November 14,
2007 ("Def.'s Supp. Brief.") at 13). Defendant has also withdrawn his request to exonerate his
bond. {(See Def.'s Supp. Brief. at 21).
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of the instant [criminal] prosecution — despite the fact that this [clourt has ordered him free on bond
... [and that tjhe government'’s actions violate basic notions of Due Process and the Bail Reform
Act.” (Id.). Accordingly, defendant seeks modification of the Court's Order of October 23, 2007,
to order his pre-trial release from either the USM's or ICE's custody. (See Defendant's
Supplemental Briefing (Def’s Supp. Brief.") at 22).

Defendant relies on Adomako, which held that 18 U.S.C. § 3142(d) directs a district court
“to disregard the laws governing release in [Immigration and Naturalization Service (‘INS")J?
deportation proceedings when it determines the propriety of release or detention of a deportable
alien pending trial[.]" 150 F.Supp.2d at 1307. The Adomako court ordered the USAQ to file and
serve notice as to whether the INS intended to take the defendant into custody pursuant to
§ 3142(d)’s ten-day deadline “to permit deportation, and whether the INS intends to deport [the
defendant] before trial[.]" Id. at 1308. The Adomako court further ordered that if the INS did not
take custody within the deadline, the USM couid detain the defendant only until he met the court's
previously set release conditions. |d. Finally, the court ordered that if the defendant were to meet
the release conditions, “the Attorney General (in his capacity as head of both the United States
Marshals Service and the INS) shall release the defendant so that he may comply with the
conditions set for his release pending trial[.]" 1d.

Defendant further relies on this court's holding in United States v. Abdon Martinez

Banuelos, No. 06-0547M, filed April 12, 2006. tn Banuelos, the court relied on Adomako to order
the USM to release Banuelos, a pre-trial detainee, notwithstanding any immigration detainer, ifthe
government did not provide the court with notice of its intention to remove the defendant before

trial. Seeid. at4-6.

* The INS was abolished on March 3, 2003, and its functions were transferred to the
Department of Homeland Security. See Homeland Security Act of 2002, Pub. L. No. 107-296, §
471, 116 Stat. 2135, 2205 (2002).
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The government disagrees with the holdings in Adomako and Banuelos.* (See Govt.’s

Supp. Opposition at 8-9). The government argues that the instant case is distinguishable from

Adomako and Banuelos because in both of those cases the defendants were in the USM'’s

custody at the time of the decision, whereas in the instant matter, defendant is in the custody of
ICE. (See id. at 9). The government maintains that the court in Adomako was “clearly
endeavoring to afford the defendant reasonable opportunity to consult with his attorney and
translator in preparation for his criminal trial . . . [and here,] it does not appear that defendant has
had any such issues while in ICE custody.” (Id.). Further, the government argues that because
the INS's functions have been subsumed within the Department of Homeland Security (‘DHS")
since the Adomako decision, any order directing the Attocrney General, both in his capacity as
head of the USAO and the INS, to release the defendant “would fall short of mandating DHS or
ICE’s course of action.” (ld. at 9-10).

Additionally, the government asserted at oral argument that because there is a fina! order
of removal entered against defendant, ICE can detain him for up to 90 days to effectuate his
removal pursuantto 8 U.S.C. § 1231(a)(1). (See Transcript of Hearing Re Defendant's Ex Parte
Application ("Hearing Trans.”) at 17-18 & 21-22). The government also asserts that ICE has the
authority to prevent defendant's departure from the United States and that defendant cannot
challenge the Departure Order because he has failed to exhaust his administrative remedies
pursuantto 8 C.F.R. § 2154, (See Govt.'s Supp. Opposition at 4-7). Finally, the government
maintains that, “[w]hile the Bail Reform Act grants the [c]ourt authority to determine whether a
defendant awaiting trial in a criminal case shall be released or detained, it does not authorize the
[c]ourt to release him notwithstanding a lawfully-issued immigration detainer.” (Id. att 7). The
government states that, “[t]Jaking into consideration the reinstatement of defendant’s prior order

of deportation, coupled with the fact that he is subject toc mandatory detention, it is axiomatic that

*  The government’s initial Opposition did not mention or discuss the Adomako or the

Banuelos decisions. (See, generally, Opposition at 1-8).

6
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ICE would have not only placed a detainer on defendant, but also detain him in their custody after
his release from USM[].” (Id. at 7-8) (footnoté omitted).

None of the government's arguments are persuasive. Indeed, some of the its arguments
are seemingly inconsistent and difficult to reconcile on any logical or principled basis. For
example, during oral argument, counsel for the government stated that the government’s position

in this case has not changed from the position it took in Banuelos. (See Hearing Trans. at 17).

In other words, the government's position, as advanced in Banuelos, is that the government;
has not sought, nor does it intend, to detain defendant for [Jhis criminal
prosecution through the civil detention mechanism available to ICE. . . .
Continued detention by ICE would contravene ICE's statutorily-prescribed
mission of removal of criminal aliens from the country. It would also
contravene the statutes governing ICE's operation. ICE is directed to effect
the physical removal of individuals ordered removed within the statutorily
specified 90-day “removal period.” 8 U.S.C. §1231(a)(1){A). Moreover, ICE
is only permitted to detain aliens for a reasonable time after the propriety of
their removal has been adjudicated.
(Def.'s Supp. Brief., Exh. G® (“Govt’s Banuelos Opposition”) at 47); (see also Govt.'s Supp.
Opposition at 7) (“ICE detention . . . is an administrative tool used to facilitate civil proceedings
which determine the eligibility of aliens to remain in the United States. ltis not to punish the crime
of unlawful entry.”). In Banuelos, the government also conceded that if defendant is released to
ICE custody to effect his removal, it will not be able to proceed with the instant prosecution:
‘Because [defendant] wiil likely be removed from this country based on the charges of
removability, defendant wili be rendered unable to attend further criminal proceedings.” (Gowvt.’s

Banuelos Opposition at 48); (see also id.) ("[I]f defendant is released to ICE custody, ICE must be

> Exhibit G of Def.'s Supp. Brief is an excerpt of the brief the government filed in Banuelos.

In addition, the Banuelos decision quotes extensively from the government’s brief.

7




Case 2:10-cr-00299-MMM Document 75-1 Filed 05/10/10 Page 31 of 45 Page ID #:290

o w0 o ~N 3 G b~ W N

% I NG T o N N T NG T N T AN T N T N T N O O o . G N S U 4
O ~N & g bk W N 22O O O N OO O b W N

Case 2:07-mj-01755-DUTY  Document 24  Filed 11/20/2007 Page 8 of 16

permitted to deport him to Mexico, even if the deportation puts defendant beyond the reach of the
district court.”).

After determining that the government’s position had not changed from the position it took
in Banuelos, the court asked government counsel to explain on what ground ICE was detaining
defendant. (Hearing Trans. at 23). Counsel alternated between refusing to take a position and
claiming that defendant was being detained pursuantto 8 U.S.C. § 1231(a)(1), which allows ICE
to detain a person for up to 90 days to effectuate his removal. (Compare id. at 18 & 21-22 with
id. at 23-25 & 33-34). Apparently realizing the inconsistency in its position relating to defendant's
removal and what it would mean with respect to his criminal prosecution, the government now
takes the position that “defendant is currently detained in ICE custody with a departure control
order[.]” (Govt.'s Supp. Opposition at 5). However, that position is contrary to the position taken
by government counsel during oral argument where counsel stated that the regulations that give
ICE authority to issue departure control orders, 8 C.F.R. §§ 215.2 & 215.3(g), are not detention
statutes, i.e., ICE cannot rely on those regulations to detain an alien. (See Hearing Trans. at 18
& 27).

In any event, the record, as it stands now, leaves little, if any, doubt that petitioner's
detention by ICE is solely for the purposes of the instant criminal prosecution. There is no dispute
that a final removal order has been entered against defendant and that defendant does not contest
the order. (See Def’s Supp. Brief, Exh. C at 33). Despite the final order of removal and
defendant's waiver of any challenge to the order, ICE issued a Departure Order to defendant,
explaining that it is not going to remove him until the termination of the instant criminal
proceedings. (See Departure Order). The Departure Order “is based upon the United States
Attorney’s Office filing a criminal charge against [defendant] and [defendant's] presence is required
in the United States until {Jhis [criminal prosecution] has concluded.” (Id.). Given the
government’s admission that "defendant is currently detained in ICE custody with a departure
control order,]" (Govt.’s Supp. Opposition at 5), and that the basis of such an order is the instant
criminal prosecution, it is clear that defendant's detention by ICE for purposes of a criminal

prosecution “contravene[s] ICE's statutorily-prescribed mission of removal of criminal aliens from

8
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the country[]" as well as "the statutes governing ICE’s operation.” (Govt.'s Banuelos Opposition
at 47).

The government’'s remaining arguments also are unpersuasive and illustrate further the
inconsistent nature of its positions. First, the government contends that “whether an alien is in
or out of custedy is irrelevant to ICE's ability to issue a departure control order, provided that the
alien falls within one of the enumerated provisions of Section 215.3. Thus, ICE's authority to
detain defendant, or rather defendant’s attempt to bypass a lawfully-issued immigration detainer,
is a separate issue and should be analyzed independently.” (Govt.'s Supp. Opposition at 5). This
assertion simply begs the question of whether defendant is being held in ICE custody for purposes
of the criminal prosecuticn or as “an administrative tool used to facilitate civil proceedings which
determine the eligibility of [defendant] to remain in the United States.” (Id. at 7). Further, as the
government stated at oral argument, (see Hearing Trans. at 18 & 27), the regulations governing
departure orders do not provide a basis for detention. In other words, while it is true that “whether
an alien is in or out of custody is irrelevant to ICE’s abiiity to issue a departure control order,”
(Govt.'s Supp. Opposition at 5), it is also true that a departure control order cannot be used to
detain an alien, i.e., ICE must have an independent basis upon which to detain defendant. As
government counsel stated, a Departure Order “only . . . requests that the atien alsc not depart
the United States voluntarily.” (Hearing Trans. at 18).

However, none of the grounds put forth by the government to justify defendant’s detention
are sufficient. For example, the government asserted at oral argument that because therg is a
final order of removal entered against defendant, ICE can detain him for up to 90 days to
effectuate his removal pursuantto 8 U.S.C. § 1231(a)(1). (See Hearihg Trans. at17-18 & 21-22).
As aninitial matter, it appears the government has abandoned this argument, as it did not address
it in its most recent 11 page supplemental memorandum, even though the court gave each party
25 pages to address all the arguments and issues that were discussed during the oral argument.

(See, generally, Govt.'s Supp. Opposition at 1-11). In any event, § 1231(a) states that except as

otherwise provided in that section, “when an alien is ordered removed, the Attorney General shall

remove the alien from the United States within a period of 90 days (in this section referred to as

9
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the ‘removal period’). . . . [{]] During the removal period, the Attorney General shall detain the
allen.” 8 U.S.C. § 1231(a){2). An alien who has been ordered removed, and who has been
determined by the Attorney General to be “unlikely to comply with the order of removal,” may be
detained beyond the removal period. |d. at § 1231(a)}(6). If, however, “the removal period is
judicially reviewed and if a court orders a stay of the removal of the alien,” the removal period
begins on “the date of the court’s final order.” Id. at § 1231(a)(1){B){ii).

The purpose of § 1231 is to remove a person who has been issued a final order of removal,
and to permit ICE to detain such a person while the government takes the necessary steps to

effectuate removal. See 8 U.S.C. § 1231(a)(1)(A); Zadvydas v. Davis, 533 U.S. 678, 699, 121

S.Ct. 2491, 2504 (2001) (explaining that “basic purpose” of § 1231(a) is to assure “the alien's
presence at the moment of removal[]"). Nothing in § 1231 permits detention of an alien for the
entire 90-day “removal period,” regardless of the circumstances. As the government stated in
Banuelos, “ICE is only permitted to detain aliens for a reasonable time after the propriety of their
removal has been adjudicated.” (Govt.'s Banuelos Opposition at47). Here, given that defendant
is not contesting his removal and that removal to Mexico should be relatively easy and
straightforward, itis likely that the removal could have and should have been accomplished within
less than 90 days.

Nevertheless, it is clear that § 1231(a)(1) cannot be the basis of defendant’s detention. If
it were, defendant should have already been removed. Also, the Departure Order states that
defendant will not be removed pending the criminal prosecution. (See Departure Order). Under
such circumstances, it appears that defendant is no longer in removal and therefore cannot be

detained for the 90-day removal period. See, e.9., Tijani v. Willis, 430 F.3d 1241, 1243-50 & n.

7 (9th Cir. 2005) (Tashima, Judge, concurring) (noting that petitioner was detained under8 U.S.C.
§ 1226 because "this court has stayed his removal pending its review of the BlA's decision|[]” and
therefore the petitioner "has not entered his 90-day removal period under 8 U.S.C. § 1231(a)");

Kothandaraghipathy v. Dep't of Homeland Sec., 396 F.Supp.2d 1104, 1107 (D. Ariz. 2005)

(holding that because the Ninth Circuit had granted petitioner a stay of removal, his “current

detention is pursuant to the pre-removal order detention statute, 8 U.S.C. § 1226, rather than the

10
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post-removal order detention statute, 8 U.S.C. § 1231[]"); 8 U.S.C. § 1231(a)(1)(B){(ii} (providing
circumstances when removal period will not begin to run).

More importantly, the reason defendant cannot be in ICE custody on the basis of
§ 1231(a)(1) is because, as the government acknowledged in Banuelos and reaffirmed in the
instant case, “if [a] defendant is released to ICE custody to effect his removal, [the government]
will not be able to proceed with the instant prosecution[.]” Banuelos, No. 06-0547M, at 5; (see also
Govt.'s Banuelos Opposition at 47-48). The government's position is difficult to reconcile. Onthe
one hand, the government claims that defendant can be detained for 90 days for removal
purposes under § 1231(a)(1) and, on the other hand, it ctaims that defendant cannot be crimirally
prosecuted if defendant is being detained in ICE custody for removai purposes.

The government also appears to argue that it can detain defendant on the basis of an
“immigration detainer.” (See Govt.’s Supp. Opposition at 10) (“[E]ven if defendant were released
via the USM[] custody, the [cJourt lacks the authority to prohibit ICE from again detaining
defendant pursuant to a newly-issued immigration detainer.”). However, the government provides
no authority for its assertion that this court lacks the power to order defendant’s pre-trial release,
notwithstanding any “immigration detainer.” (See id. at 7-8). An “immigration detainer” merely
“serves to advise another law enforcement agency that the [DHS] seeks custedy of an alien
presently in the custody of that agency, for the purpose of arresting and removing the alien. The
detainer is a request that such agency advise the [DHS], prior to release of the alien, in order for
the [DHS] to arrange to assume custody, in situations when gaining immediate physical custody
is either impracticable or impossible.” 8 C.F.R. § 287.7(a). That a detainer has been lodged does
not require that the alien be taken into custody by the immigration authorities when released.
Xulam, 84 F.3d at 442 n. 1 (citing a brief by the United States government conceding the fact that
a detainer has been lodged does not mean that the government has decided a defendant will in
fact be transferred into immigration custody). Indeed, in the habeas context, it is well-settled that
an immigration detainer, without more, is insufficient to render the alien in the custody of ICE.

See. e.g., Campos v. IN.S,, 62 F.3d 311, 314 (9th Cir.1995) (detainer letter alone does not

sufficiently place an alien in INS custody for habeas purposes); Zoliceffer v. U.S. Dep'’t of Justice,

11
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| 315 F.3d 538, 564G (5th Cir. 2003) (per curiam) (‘[P]risoners are not ‘in custody’ for [habeas]

purposes . .. merely because the INS has lodged a detainer againstthem.”): Orozcov. I.N.S. 911

F.2d 639, 541 (11th Cir. 1990) (per curiam) (filing of detainer, standing alone, did not cause the
prisoner to come within INS custody); Mohammed v. Sullivan, 866 F.2d 258, 260 (8th Cir. 1989)

(filing of an INS detainer with prison officials does not constitute the requisite “technical custody”
for purposes of habeas jurisdiction). Thus, absent an independent detention statute under the
INA, the “immigration detainer” is insufficient to justify the detention of defendant.

Second, the government’s assertion that defendant cannot challenge the Departure Order
because he has failed to exhaust his administrative remedies, (see Govt’s Supp. Opposition at
5-6), is without merit because defendant is not challenging the Departure Order in this action.
Rather, he is only challenging his pre-trial detention for the purposes of the instant criminal
proceedings. Moreover, as indicated above and as the government conceded at oral argument,
(see Hearing Trans. at 18 & 27), 8 C.F.R. § 215.3(g) does not provide a basis for ICE detention.
Rather, itis simply an Order preventing defendant's departure from the United States during the
pendency of the instant criminal proceedings and, in this way, is actually consistent with the terms
provided for defendant’s pre-trial release in the Court's Order of Octcber 23, 2007. (See Court’s
Order of October 23, 2007) (providing that one condition of defendant’s pre-trial release is the
surrender of his passport).

Third, the government's argument that the Adomako and Banuelos decisions are
distinguishable from the instant case, (see Govt.'s Supp. Opposition at 8-10), is unpersuasive.
As an initial matter, the government fails to explain why the fact that the defendants in Adomako
and Banuelos were in the USM'’s custcdy (as opposed to ICE's custody) at the time of the decision
makes any difference. In addition, contrary to the government’s assertion, (see Govt.'s Supp.
Opposition at 9), there is nothing in the Adomako decisicn indicating that its holding was premised
solely on ensuring defendant pre-trial access to his attornay. In any event, it is clear from both
decisions that the dispositive issue was whether defendant was being detained for removal
purposes or for purposes of a criminal prosecution. See Adomako, 150 F.Supp.2d at 1307-08;

Banuelos, No. 06-0847, at 4-6. If a defendant is in detention: for purposes of a criminal

12
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prosecution, both decisions provide that upon the completion of the terms of his bail conditions,
a defendant is to be released pending trial. See id.

In some respects, this case is more compelling than Banuelos. Banuelos, unlike defendant
here, challenged whether he could be transferred into ICE's custody because he had noi been
formally served with a Notice to Appear, although one had been drafted. (See Def’s Supp. Brief.
at 15 & Govt.'s Banuelos Opposition at 47-48). Because no Notice to Appear had been served
on Banuelos, there was no basis to detain him and the court ordered the government to respond
as to what ICE intended to do with respect io Banuelos. Banuelos, No. 06-0547 at 5-6. The
government acknowledged that “if defendant is released to ICE custedy, ICE must be permitted

to deport him to Mexico, even if the deportation puts defendant beyond the reach of the district

court” (Govt.'s Banuelog Opposition at 48) (emphasis added).

Here, unlike Banuelos, there is a final order of removal which is not contested by defendant.
However, ICE has stated that it will not execute the removal order, but will nevertheless maintain
custody over defendant for purposes of the criminal prosecution. (See Departure Order &
Declaration of Samuel Saxon in Support of the Govt.'s Supp. Opposition (“Saxon Decl.”) at{] 7).
To the extent defendant is not in removal proceedings, see supra at 9-10, defendant’s position is
no different from that in Banuelos. Whereas in Banuelos, ICE had the ability to serve the Notice
of Detainer and obtain proper custody over Banuelos, here — because there was a final order of
removal — |CE had the authority to detain defendant for removal purposes, but has chosen not to
exercise its removal authority, apparently recognizing that if it takes custody of defendant for
removal purposes, "ICE must be permitted to deport him to Mexico, even if the deportation puts
defendant beyond the reach of the district court.” (Govt.'s Banuelos Opposition at 48).

Finally, the government argues that “in the advent of ICE being subsumed into the [DHS]
since the Adomako decision, any Court order directed to the Attorney General would fall short of
mandating DHS or ICE’s course of action.” (Govt's Supp. Opposition at 9-10). As an initial
matter, the government did not raise this argument during the Banuelos case, even though ICE
was in existence at the time and the court issued an order, directing the government to state

whether ICE intends to take defendant Banuelos into custody for removal purpcses. Banuelos,

13
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No. 06-0547M. at 5-6. In any event, that the functions of the INS have been transferred to ICE,
which is subsumed under the DHS, rather than the Department of Justice, does not alter this
court’s authority to order a criminal defendant released pending trial pursuant to the Bail Reform
Act. To the extent the government claims it has custody over defendant pursuant to the removal
statute, 8 U.S.C. § 1231(a)(1), the law is clear that it is the Attorney General that has responsibility
for defendant’'s detention. 8 U.S.C. § 1231(a)(2). ("During the removal period, the Attorney
General shall detain the alien.”). Indeed, despite the change in the organizational location of ICE
within the federal government, federal statutes continue to vest in the Attorney General the
statutory power to detain aliens. See, e.g., 8U.S C.§ 11€2(d)(5)}(A) (Attorney General may parole
an individuai alien or return him “to the custody from which he was paroled”); id. at § 1226(c)
{Attorney Ceneral is required to detain and has the power 1o release certain aliens), id. at §
1231(a)(6) (Abermey General may determine whether 1o detain removable and inadmissable
aliens); id. at § 1252(b)(3)(A) (designating Attorney General as respohdent in petitions for review
brought by aliens) & id. at § 1103(a){1) (stating that “determination and ruling by the Attorney
General with respect to all questions of law sha!l be contrzlling{]".

Further, while it is true that the court does not ordinarily have the authority to order ICE to
release an alien who is in removal proceedings, (see Govt's Banuelos Opposition at 48: “if
defendant is released to ICE custody, ICE must be permitted to deport him to Mexico. even if the
deportation puts the defendant beyond the reach of the district court[]"), here, it is clear that ICE
is detaining defendant solely for the purposes of the criminal prosecution. See supra at 8. In
other words, defendant is in custody pending trial, which is governed by the Bail Reform Act. See
18 U.S.C. § 3142(b).

Taking the government’'s argument to its logical extreme wouid mean that, although
defendant is zeing held by ICE solely to be criminally prosecuted, the court would have no
authority to order ICE to bring defendant to court, even though he has a constitutional right to be
present at all court proceedings. Of course, the government has not taken such an extreme
pesition. Indeed, ICE complied with the Court's Order of November 2, 2007, by bringing defendant

to court for the oral argument. More importantly, ICE has stated that it ‘will maintain custody of

14
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[defendant] during his court appearances as well as transport him during the pendency of his
present criminal proceedings.” (Saxon Decl. at§ 7). To the extent defendant is being held by ICE
solely for purposes of the criminal prosecution, the court c'learly has jurisdiction over ICE under
the Bail Reform Act. However, even assuming, arguendo, that was not the case, ICE has, under
the circumstances here, consented to this court's jurisdiction for purposes of the instant criminal
case.

CONCLUSION

In Banuelos, the government stated that:
neither the United States Attorney’s Office nor the district court may ask or
instruct ICE to detain defendant for purposes of assuring his appearance
before the court in this criminal matter. indeed, if defendant is released to
ICE custody, ICE must be permitted to deport him to Mexico, even if the
deportation puts defendant beyond the reach of the district court.
(Govt.'s Banuelos Opposition at 48). The court agrees with the government’s statement, but the
record before it establishes that “ICE [is] détain[ing] defendant for purposes of assuring his
appearahce before the court in this criminal matter.” (Id.}. Under such circumstances, the court
clearly has authority to order defendant’'s release; indeed, the court has already ordered that
defendant be released pending trial in the instant matter. Nevertheless, as set forth below, the
court will give the government one last opportunity to state its position with respect to whether it
is detaining defendant for removal proceedings or for the “pendency of his present criminal
proceedings.” (Saxon Decl at{ 7).
This decision is not intended for publication.
Based on the foregoing, IT 1S ORDERED THAT:
1. Defendant's Ex Parte Application for Hearing Re Bail Order of October 23, 2007
(Document No. 9) is granted in part and denied in part.
2. No later than November 30, 2007, the government shall file and serve a Notice Re:
Removal Proceedings Against Defendant Luna-Gurrcla (“Notice”), stating, at a minimum:

(iy whether and when the Atterney General intends to efectuate defendant's removal; {2) if the

15
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Attorney General does not intend to remove defendant. then the Attorney General shall set forth
the detention statute upon which it relies in detaining deferdant in its custody.® The Notice shall
be accompanied by a declaration from the Attorney General's office and/or an ICE official
providing all relevant information pertaining to the commencement and completion of the removal
proceedings.

3. If the Attorney General does not intend to remove defendant before trial and the
government has not timely filed the Notice and declaration required by paragraph two above, the
Attorney General shall ensure that defendant is released forthwith, as defendant has already
complied with the conditions set for release pending trial.

Dated this 20" day of November, 2007.

s/
Fernandc M. Olguin
United States Magistrate Judge

® As noted above, it is the Attorney General that is responsible for defendant’s detention.

See, e.qg., 8 U.S.C. § 1231(a)(2). ("During the removal period, the Attorney General shall detain
the alien.” ); id_ at § 1182(d)(5)(A) (Attorney General may parole an individual alien or return him
“to the custody from which he was paroled”); id. at § 1226(c) (Attorney General is required to
detain and has the power to release certain aliens); id. at § 1231(a)}(6) (Attorney General may
determine whether to detain removable and inadmissable aliens), id. at § 1252(b)(3)(A)
(designating Attorney General as respondent in petitions for review brought by aliens)) & id. at
§ 1103(a)(1) (stating that “determination and ruling by the Attorney General with respect to all
guestions of law shall be controlling[]™).

16
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211 ("Notice™), providing, at a minimum:
22 (1) whether and when the Attorney General intends to effectuate defendant's
23 removal; (2) if the Attorney General does not intend to remove defendant,
24 then the Attorney General shall set forth the detention statute upon which it
25 relies in detaining defendant inits custody. The Notice shall be accompanied
26 by a declaration from the Attorney General's office and/or an ICE official
27 providing all relevant information pertaining to the commencement and
28 completion of the removal proceedings.
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(Court's Order of November 20, 2007, at 15-18} (footnote omitted).

On December 4, 2007, the government filed the required Notice. On the same day,
defendant filed a Response to the government’'s Notice. On December 18, 2007, District Judge
Fairbank referred the proceedings relating to defendant’s detention back to the undersigned
Magistrate Judge for aruling. (See Court's Order of December 18, 2007). On the same day, the
court ordered supplemental briefing from the parties. On December 19, 2007, the government
filed a Supplemental Responsive Memorandum (“Govt.’s Response”). On December 20, 2007,
defendant filed a Reply to the government's Response.

The government’s Notice and Response do no more than restate the arguments and
positions which the court addressed in its Order of November 20, 2007." For example, the
government asserts, again, that defendant's current detention in ICE custody is mandatory
pursuant to 8 U.S.C. § 1231(a). (Notice at 5-6). However, the court rejected this argument,
stating that “[t]he purpose of § 1231 is to remove a person who has been issued a final order of
removal, and to permit ICE to detain such a person while the government takes the necessary
steps to effectuate removal.” (Court's Order of November 20, 2007, at 10). Because “ICE has
stated that it will not execute the removal order, but will nevertheless maintain custody of
defendant for purposes of the criminal prosecution[,]" {see id. at 13), the court concluded that
§ 1231(a) cannot be the lawful basis of defendant’s detention. (See id. at 10-11).

Similarly, the government contends, again, that “this Court does not have authority to
address defendant’s challenge to his administrative detention in this criminal proceeding.” (Govt.’s
Response at 8). However, the court found that although it “does not ordinarily have the authority
to order ICE to release an alien who is in removal proceedings,” ICE's admission that it is currently
detaining defendant for the purposes of criminal prosecution demenstrates that “defendant is in
custody pending trial" and, thus, the court has jurisdiction over ICE under the Bail Reform Act.
(See Court's Order of November 20, 2007, at 13-14). Indeed, the government's Notice makes it

clear that ICE is detaining defendant solely for the purposes of the instant criminal prosecution.

' The court hereby incorporates fully its decision of November 20, 2007.

2
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{Notice at 5) (government stating that it “intends to effectuate defendant's removal from the )nited
States if and when defendant’s criminal matter is concluded.”).

Finally, one last example of the government’s willingness to ignore (instead of appealing)
the court’s findings is its implicit assertion that it has the authority to detain defendant pursuant to
the Departure Control Order it issued. For example, the government states that “[o]n or about
November 7, 2007, ICE served defendant with a Departure Control Order. . . . !CE has
determined that defendant's departure from the United States shouid be temporarily prevented
based upon the initiation of a criminal matter against defendant.” (Notice at 4) (internal citations
and footnote omitted). The government continues to take the position that Departure Control
Orders are a valid basis to detain defendant even though, during oral argument, the government’s
counsel stated that the regulations tha't give ICE authority to issue departure control orders, 8
C.F.R. §§215.2 & 215.3(g), are not detention statutes, i.e., ICE cannot rely on those regulations
to detain an alien. (See Hearing Trans. at 18 & 27).

In sum, the government has failed to demonstrate that the current detention of defendant
is for any purposes other than for the instant criminal prosecution. As a result, since defendant
has met all the conditions set by the court pursuant to the Bail Reform Act, the court will order that
he be released as set forth below. -

Based cn the foregoing and the Court's Order of November 20, 2007, IT IS ORDERED
THAT, no later than January 23, 2008, defendant shall be released from custody, as defendant
has already complied with the conditions set for release pending trial.

Dated this 18" day of January, 2008

Is/
Fernando M. Olguin
United States Magistrate Judge -
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Appendix 11

US, Depsrtment of Justice
{mmigrstion and Nxruraligation Strvice

HQCOU 50/1.]

MR |6 200

MEMORANDUM FOR Regional Coumszl ]
For Distribution to Distriet and Secter Counse! o

FROM: . o
|

SUBJECT: Detention and Release of Aliens with Final Ordens of Removal

This memorsndum clarifies the Service interpretation of the delention and release |
provisions of the lmmigration and Narticnality Act (INA) for aliens vmh final orders of '
removal. |

Nen-Criminal Al

During immigration cowrt proceedings, the INS's detcrmination as to whether to :
tdetain af release 3 non-criminal alicn is govemed by INA § 236(z). Once the alitn bas an 1
administratively Gnal order of removal (i.e., m unzppealed arder of removal by an |
immigration judge or an order of remioval by the Board of lmmigration Appeals), the
“removal pericd” begins. See INA § 241{a}(1}{BXi). During th: 90-day removal period,
the INS must seek 10 remove the alien. Sz INA § 241 (2)(1{A).

Onumemvdpmudcommmmsmy-bmumtmwm— : :
detain a non-criminal alien until bis removal is effected. See INA § 241(a)(2) (interpreted |
by INS znd the Office of Immigration Liligation-as only mandating detention for i
crniminals and 1errorists during the removal period). If the aliew delxys his removal (c.g., C
by failing to make timely application for travel documants), the removal peried is |
extended beyond 90 dayx. The INS msy conlinue to detain or may release the alien
during this extended removal period. Sec INA, § 241{0)(1XC).

If the alien files & petition for review (as provided under INA § 242(a)(1)), the
femoval period continues to Tun for & period of 90 days Fom the dae of the Lnal
administrative order. Howcver, if the court has issued a stay of the alien's removal, the
court's final order on the pasition, if adverie W the alien, will trigger a pew 90-day
removal period. See INA § 241 (a)(1)(B)(i). During the second removal period, the INS

_ may take & previously released alicn inlo custody vpder INA § 241(a)2).

3 If the INS has not removed a non-crimina) alien prior to the expiration of the
initial removal period, it roust release him under an order of supervision pending removal,
unjess it determines that be is a risk to the community or & flight risk and thus unlikely o
comply with his removal order. See INA §§ 241(a)(3), 241(2)(6). This requirement also
xpplies to an alien whe bas oot been removed by the expiration of any second removal

i period,

' Howevar, the INS must comply with any judicial stay of removal. !
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Appendix III, continued

Crimina) and Temorist Al

During igymigration court procsedings, the INS is required 1o detain al) tsrrorists,
all aggravated felons, and almost all olhsr criminal sliss pursuant to INA § 236(c). The
only criminal alisns who are not subject w § 236(c) are those who are deportble only
under § 237(2)(2)(AX(i) (if sentenced to less than one yuar), § 237(s)2)(A)(v), and/or
§ 237(2)(2XE). Those few cximinal aliens to whom § 236(c) does not apply are subject to
detention end relesse under INA § 236(a) during their immipration court Pproceedings,

Once the aljen bas an sdministatively final order of removal (i.c., an thappealed
order of removal by an immigradon judge or an arder of removal by the Board of
Immigration Appeals}, the removal period bogins. See INA § 241(a)(1)(BXi).3 Once the
removal period begins, the alien is subject to mandatory detention pursuant to INA
§ 241(e)(2). If the alien delays his removal (e.g., by failing Lo make timsly spplication for
wave} docurments), the removal period is extended beyond 90 days. Sec INA
§ 241(a)1)(C). The INS must continue to detain the alien during this extendad removal
petiod pursuant to INA § 241(a)(2) (Which mandates detention even though INA
§ 241(a)(1HC) permits releass for other aliens during the extended remaval peniod).

II the alien seeks judicial raview (whether or not barred from doing so by TNA
§ 242(a)}(2)(C)), the removal period continucs o nay for a period of 90 days, from the date
of the fina| administrative order. Howsver, if the court bas issued a stay of the alien's
removal (or if the alien has filed a petition for a writ of babcas corpus, in which case the
INS accepts a stay sutomacically), the cowrt's firial order on the petitian, if adverse to the
alieh, will trigger & new $0-day removal period. S INA §§ 241(a)(1XA),
241(aX1XB)(ib). Dum;dnmdmwdpmmaﬁmhmnpin subjeet to
mandatory detentjon under § A1 (a)2).

. [the INS hax not removed the alien during the initial removal period, it may
conbnue lo detain him, as a erimingl oulmoris:.pmumuoLNAinl(a)[S).oritmy
releass him under an order of supervision peading removal pursuant 1o INA § 241(a)3).?

INA Sections 241(a)(6) and 241 (x)(3) aleo apply to an alien who has not b
the expiration of any second removal pariod. 7oL en removed by

Shonld you have any questions, plaase contact Deputy Genera! Counse} Davi
Dixon or Associate General Counsel Arthur Strathemn a2 (202) 514-2895. = Pavid

! Unless 3 sy s in effect, the TNS theuld sovk w remeve the alisa.

* Premumably, us INS would always deas arrorin b sad would genenally drais cripgion] alicns
pamant i INA § 241{a)6). However, trivase of s crinmion under INA § 241{aX3) may be appropriste
where the siien potes ko risk sod is not [kaly 1 be removed.



