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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

SAAK AVAKYANTS,

Defendant.

                                                                

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO. CR 10-299-MMM

NOTICE OF MOTION; MOTION
TO ORDER UNITED STATES
MARSHAL TO RELEASE 
DEFENDANT PURSUANT TO
UPON POSTING OF BAIL
NOTWITHSTANDING
IMMIGRATION DETAINER;
MEMORANDUM OF POINTS
AND AUTHORITIES

Hearing Date:  June 7, 2010
Hearing Time:  1:15 p.m. 

TO:  ANDRE BIROTTE, JR., AND ASSISTANT UNITED STATES

DOROTHY KIM:

PLEASE TAKE NOTICE that on June 7, 2010, at 1:30 p.m., or as soon

thereafter as counsel may be heard, in the courtroom of the Honorable Margaret M.

Morrow, United States District Judge, defendant Saak Avakyants will bring on for

hearing the following motion:
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MOTION

Defendant Saak Avakyants, by and through his attorney of record, Deputy

Federal Public Defender Carlton F. Gunn, hereby moves this Honorable Court for an

order directing his release once he satisfies the conditions of bond previously set by

the Honorable Patrick J. Walsh on March 12, 2006.  Additionally, defendant requests

an order clarifying that, unless the government provides timely notice that it intends

to take him into ICE custody solely for the purpose of executing a presently existing

removal order, the United States Marshal’s Service is to immediately release Mr.

Avakyants on bond notwithstanding the immigration detainer that has been lodged. 

This motion is made pursuant to the Bail Reform Act of 1984 and the Due Process

Clause of the United States Constitution and is based upon the attached memorandum

of points and authorities, all files and records in this case, and such additional

evidence and argument as may be presented at the hearing on this motion.

Respectfully submitted,

SEAN K. KENNEDY
Acting Federal Public Defender

DATED:  May 10, 2010 By         /s/                                          
                   CARLTON F. GUNN

         Deputy Federal Public Defender

Case 2:10-cr-00299-MMM   Document 75    Filed 05/10/10   Page 6 of 25   Page ID #:240



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3

MEMORANDUM OF POINTS AND AUTHORITIES

I. 

INTRODUCTION

On March 12, 2010, United States Magistrate Judge Patrick J. Walsh ruled,

pursuant to 18 U.S.C. § 3142(c), that Mr. Avakyants is entitled to be released on bail

pending trial, provided that he complies with the conditions outlined in the order

setting bond.  Mr. Avakyants’ family is prepared to post that bond.  

The defense brings this motion before posting the bond because it believes that

even if Mr. Avakyants satisfies the conditions of his bail as set by this Court, the

government will nonetheless attempt to continue his detention.  Specifically, the

government plans to continue Mr. Avakyants’ detention pending his criminal trial

through a transfer into immigration custody pursuant to an immigration detainer

which has been lodged based on a presently existing order that Mr. Avakyants be

“removed” (or, as put in more common prior terminology, deported).  This continued

custody will not be for purposes of effectuating the removal order, however; rather,

the defense believes that the immigration authorities will stay removal and simply

hold Mr. Avakyants pending resolution of the criminal case and service of any

sentence that may be imposed.

The government’s continued attempt to detain a criminal defendant based on a

removal order which it is not proceeding to enforce violates the Bail Reform Act and

the Defendant’s constitutional due process rights under the Fifth Amendment of the

United States Constitution.  The continued detention is also not authorized – and

certainly not required – by immigration law and therefore is nothing more than a 
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pretextual detention used to contravene the order setting bond and effectively deny

immigrant criminal defendants their statutory right to bail.  

The United States Attorney’s Office cannot effect the continued detention of

Mr. Avakyants, in contravention of the bail order, by simply shifting him to a

different arm of the federal government.  Although the immigration authorities may

attempt to remove Mr. Avakyants from the United States in accordance with

applicable immigration statutes and regulations, they may not lawfully detain him

when they have no intention of effecting his removal expeditiously, but intend instead

to delay removal proceedings pending the instant criminal prosecution. 

Accordingly, the defense requests that this Court order that unless the

government provides written notice within 48 hours of its intention to transfer Mr.

Avakyants into ICE custody solely for the purpose of immediately proceeding to

implement the outstanding removal order, Mr. Avakyants must be released

immediately upon his posting of bond, and the United States Marshals Service be

directed to release him notwithstanding any immigration detainer that has been

lodged.

II.   

STATEMENT OF FACTS

On March 12, 2010, the government moved for detention of Mr. Avakyants

pursuant to 18 U.S.C. § 3142(e) and 18 U.S.C. § 3142(f), based on an allegation that

Mr. Avakyants posed a risk of flight.  At the detention hearing, the court, United

States Magistrate Judge Patrick J. Walsh, analyzed the evidence proffered by each

party, and weighed the bail factors outlined in 18 U.S.C. § 3142(g).  The defense

pointed to several factors it suggested supported setting a bond rather than ordering
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detention, including, most significantly, the fact that Mr. Avakyants has no prior

record whatsoever and that he has extremely strong ties to the community, including a

common law wife and two small children who are American-born citizens.  The

government noted that it believed an immigration detainer was going to be placed on

Mr. Avakyants but the defense pointed out that that did not go to the question of

flight.  It also noted that Mr. Avakyants is not a native of a nearby country such as

Mexico to which he might want to return to avoid prosecution and to which he could

easily flee but is from the Russia/Armenia/Azerbaijan region which is in a completely

different continent and not a region to which immigrants typically want to return,

especially if it will mean leaving a wife and small children behind.  

Judge Walsh considered these arguments and compromised between the

government request for detention with no bond at all and the defense request for a

bond secured by only unjustified affidavits of surety.  He set a $25,000 bond to be

secured by property and/or a corporate surety bond.  See Exhibit A.

Mr. Avakyants’ family is now prepared to post the bond set by the Judge Walsh

– in the form of a corporate surety bond.  The immigration authorities have lodged an

immigration detainer, however, see Exhibit B, apparently based on a removal order

already entered against Mr. Avakyants, see Exhibit C.  Based on previous experience,

it is the understanding of counsel that the government will not release Mr. Avakyants

if he posts the bond, but instead will seek to transfer him to immigration custody for

continued detention pending trial.  See Declaration of Carlton F. Gunn.

III.

JURISDICTION

There are several bases for finding that this Court has the authority to grant the
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relief requested in this motion.  First, the Court has jurisdiction pursuant to its

statutory role under the Bail Reform Act.  In enacting the Bail Reform Act, Congress

granted federal courts the exclusive power to decide whether a defendant awaiting

trial in a criminal case shall be released or detained.  Pursuant to the Bail Reform Act,

a district court has inherent jurisdiction to order the immediate release of the

defendant and, indeed, bail decisions are a core judicial function.  See generally 3B

Charles Alan Wright, Nancy J. Klein, and Susan R. Klein, Federal Practice and

Procedure:  Criminal § 768 (3d ed. 2004) (courts have inherent power to grant bail

and issue orders with respect to custody of persons properly within their jurisdiction);

see also United States v. Salerno, 481 U.S. 739, 742, 107 S. Ct. 2095, 2099 (1987)

(providing that “§ 3141(a) of the Act requires a judicial officer to determine whether

an arrestee shall be detained”).  

Second, this Court has jurisdiction over the instant motion pursuant to Federal

Rule of Criminal Procedure 57(b) and the Court’s inherent power to issue orders to

insure the proper administration of justice.  See, e.g., Wright v. Henkel, 190 U.S. 40,

63, 23 S. Ct. 781, 787 (1903) (stating that the Court is “unwilling to hold that the

circuit courts posses no power in respect to admitting to bail other than as specifically

vested by statute”); Wheeler v. United States, 640 F.2d 1116, 1123 (9th Cir. 1981)

(finding district court had the inherent power after sentencing to order the Attorney

General not to permit a prisoner to have contact with a witness); United States v.

Armstrong, 621 F.2d 951, 954-55 (9th Cir. 1980) (order granting inspection of

premises owned by a third party might properly have been based on Rule 57(b) and

the inherent power of the court); United States v. Wade, 489 F.2d 258, 259 (9th Cir.

1973) (although statute did not permit psychiatric examination to determine

competency, court had inherent power to order such an examination); Fed. R. Crim. P.

57(b) (“A judge may regulate practice in any manner consistent with federal law,

these rules, and the local rules of the district.”).  Third, this Court also has jurisdiction
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to order the relief requested pursuant to federal law allowing this Court to order the

United States Marshals Service to comply with federal court orders.  See 28 U.S.C. §

566(a) (“It is the primary role and mission of the United States Marshals Service . . .

to obey, execute, and enforce all orders of the United States District Courts . . .”).

Nothing in the immigration laws trumps the jurisdiction of this Court,

moreover.  Although 8 U.S.C. § 1226(e) limits judicial review of the Attorney

General’s decisions regarding the detention or release of noncitizens, that statutory

limitation on judicial review only applies to decisions made to detain a noncitizen

“pending a decision on whether the alien is to be removed from the United States.”  8

U.S.C. § 1226(a).  In this case, the United States Attorney’s Office has instituted a

criminal prosecution against Mr. Avakyants, so if ICE takes custody of Mr.

Avakyants, it will not be able to effect removal until after the criminal prosecution has

been resolved.  In light of this Court’s release order and the pending criminal case,

ICE would not be taking custody of Mr. Avakyants for purposes of removal or, in the

words of 8 U.S.C. § 1226(e), “for purposes of this section [relating to ICE custody

pending removal].” 

IV.

ARGUMENT

A. THE GOVERNMENT’S ATTEMPT TO CONTINUE MR. AVAKYANTS’

DETENTION VIOLATES THE BAIL REFORM ACT. 

In the instant case, a federal court has already ruled, pursuant to the Bail

Reform Act, that Mr. Avakyants is entitled to pretrial release under certain conditions. 

As set forth in detail below, the language of the Bail Reform Act makes clear that

Congress chose not to exclude deportable aliens from consideration for release or
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1 Section 3142(d) provides in its entirety as follows:
(d) Temporary detention to permit revocation of conditional release,
deportation, or exclusion – If the judicial officer determines that –  
(1) such person – 
(A) is, and was at the time the offense was committed, on –  
(i) release pending trial for a felony under Federal, State or Local law; 
(ii) release pending imposition or execution of sentence, appeal or
sentence or conviction, or completion of sentence, for any offense under
Federal, State, or local law; or 
(iii) probation or parole for any offense under Federal, State, or local law;

8

detention in criminal proceedings.  The ruling that Mr. Avakyants may be released

pending trial, despite his noncitizen status, recognizes this important aspect of the Bail

Reform Act.  The government’s continued attempt to detain Mr. Avakyants, by

attempting to transfer him to immigration custody without initiating removal

proceedings, violates this tenet of the Bail Reform Act.  

The structure and language of the Bail Reform Act demonstrate that Congress

intended noncitizens, with one exception not applicable here, to be treated like any

other defendant for purposes of bail.  In general, the Bail Reform Act provides that a

federal judicial officer shall issue one of four alternative orders regarding detention of

a criminal defendant, after holding a hearing:  (1) release the defendant on personal

recognizance or unsecured bond; (2) release the defendant on a condition or

combination of conditions; (3) detain the defendant if no condition or combination of

conditions will reasonably assure the appearance of the defendant as required, and the

safety of any other person and the community; or (4) under two limited circumstances

set forth below, and in the event that the judicial officer determines that the defendant

may flee or pose a danger to another person or the community if released, the judicial

officer may order the temporary detention of the defendant for up to 10 business days. 

18 U.S.C. § 3142(a), (d).  

This fourth option under the Bail Reform Act applies only to a defendant who is

on conditional release or who is not a citizen of the United States.  Id. § 3142(d).1  
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or 
(B) is not a citizen of the United States or lawfully admitted for
permanent residence, as defined in Section 101(a)(20) of the Immigration
and Nationality Act (8 U.S.C. 1101(a)(20)); and 
(2) the person may flee or pose a danger to any other person or the
community; 
such judicial officer shall order the detention of the person, for a period
of not more than ten days, excluding Saturdays, Sundays, and holidays,
and direct the attorney for the Government to notify the appropriate court,
probation or parole official, or State or local law enforcement official, or
the appropriate official of the Immigration and Naturalization Service.  If
the official fails or declines to take the person into custody during that
period, the person shall be treated in accordance with the other provisions
of this section notwithstanding the applicability of other provisions of
law governing release pending trial or deportation or exclusion
proceedings.  If temporary detention is sought under paragraph (1)(B) of
this subsection, the person has the burden of proving to the court such
person’s United States citizenship or lawful admission for permanent
residence.

18 U.S.C. § 3142(d).
2 Additionally, the government has not moved to detain Mr. Avakyants pursuant to §
3142(d).

9

However, § 3142(d)’s 10-day temporary detention provision, which also requires a

judicial finding that the defendant may flee or pose a danger, does not apply to Mr.

Avakyants, as this Court has already found that he does not pose a flight risk or

danger to the community.  Section 3142(d) also does not apply here2 because, by its

own terms, it is only applicable to noncitizens to permit “deportation or exclusion,”

which would not be the purpose of the detention here, as is also discussed further

below.

Significantly, § 3142(d) contains the only reference to alienage in the Bail

Reform Act.  Thus, it encompasses the whole of Congress’s intent as to the treatment

of noncitizens in bail proceedings in federal court.  Accordingly, by including §

3142(d) in the Bail Reform Act, Congress demonstrated that it was aware that in

limited situations the need would arise for the government to seek transfer of a

noncitizen into immigration custody.  Congress therefore specifically outlined a

narrow set of conditions under which such a transfer could take place.  Specifically, §

3142(d) provides that the district court may order that a noncitizen who, unlike Mr.
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Avakyants, is found to pose a flight risk or a danger to the community, be temporarily

detained “for a period of not more than ten days” to permit “revocation of conditional

release, deportation, or exclusion.”  18 U.S.C. § 3142(d). 

 

Although § 3142(d) does not apply here, the statute is nonetheless instructive. 

Under § 3142(d), even an alien who is found to be a flight risk and/or a danger to the

community is entitled to be treated like any other defendant, if immigration authorities

elect not to take him into custody within 10 days of the court’s order of temporary

detention.  During the statutory 10-day detention period under 18 U.S.C. § 3142(d),

the federal court may direct the attorney for the government to contact the

“appropriate official of the Immigration and Naturalization Service”3 to secure the

custodial transfer.  Id.  However, if the immigration authorities do not take the

individual into custody within the 10-day time period, the Act mandates that “such

person shall be treated in accordance with the other provisions of this section,

notwithstanding the applicability of other provisions of law governing release pending

trial or deportation or exclusion proceedings.”  Id. (emphasis added).  That is, if the

government chooses not to take a defendant into custody for purposes of immigration

proceedings (namely, deportation or exclusion) within a 10-day period of time, the

Bail Reform Act trumps other laws that might otherwise apply to a noncitizen

defendant, including detention provisions in the Immigration and Nationality Act,

such as 8 U.S.C. § 1226, which is discussed below. 

Those noncitizens – like Mr. Avakyants –  who are not temporarily detained

pursuant to 18 U.S.C. § 3142(d), must have their custody status determined under the
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of jurisdiction, supra Sec. III.
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other provisions of the Bail Reform Act, “notwithstanding the applicability of other

provisions of law governing release pending trial or deportation or exclusion

proceedings.”  18 U.S.C. § 3142(d).  If the federal court determines that the noncitizen

defendant is entitled to bail pursuant to the Bail Reform Act, and the defendant

complies with the conditions for his release, the defendant must be released forthwith,

in spite of any attempt by immigration authorities to issue a detainer.  This is

especially true here, where any transfer to immigration custody would be pretextual,

for the purposes of criminal prosecution, rather than to initiate removal proceedings.

In United States v. Adomako, 150 F. Supp. 2d 1302 (M.D. Fla. 2001), the only

published federal decision that has considered the Bail Reform Act under these

circumstances, the district judge held that his order setting conditions for the release of

a noncitizen criminal defendant would apply equally to any federal custody – whether

by the Attorney General for purposes of criminal prosecution, or by immigration

authorities for purposes of removal proceedings.  The Adomako court ordered a

defendant released on conditions.  Id. at 1302.  However, as in the instant case, the

government refused to release the defendant because of a detainer filed by immigration

authorities.  The court in Adomako held that its release order was binding against the

federal government, no matter which agency was the custodian and no matter which

purpose the government proffered to support its custody over the defendant.4 

Specifically, Adomako holds that 18 U.S.C. § 3142 directs a district court “to disregard

the laws governing release in INS deportation proceedings when it determines the

propriety of release or detention of a deportable alien pending trial.”  Id. at 1307 (citing

18 U.S.C. § 3142(d)).  Thus, the court in Adomako ordered the United States

Attorney’s Office to file and serve notice as to whether the INS intended to take the
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defendant into custody “to permit deportation, and whether the INS intends to deport

[the defendant] before trial. . . .”  The court further ordered that if the INS did not take

custody within the deadline set by the court, the Marshals Service could only detain the

defendant until he met the previously set release conditions.  And finally, the court

ordered that, if the defendant were to meet the release conditions, “[t]he Attorney

General (in his capacity as head of both the United States Marshals Service and the

INS) shall release the defendant so that he may comply with the conditions set for his

release pending trial.”  Id. at 1308 (emphasis added).  The court in Adomako thus

deemed its bail order applied equally to the federal government in its capacity as

criminal prosecutor and as immigration enforcer.  Once the defendant met the court’s

release conditions, he would be released for both purposes.

In a subsequent decision in the Central District of California, United States

Magistrate Judge Fernando M. Olguin applied the reasoning of the Adomoko court to a

motion brought in similar circumstances to the motion presently before this Court.  In

United States v. Abdon Martinez Banuelos, No. 06-547M, the court reviewed a motion

brought by a defendant who was granted bail pursuant to certain conditions.  See

Exhibit D.  Upon being informed that an immigration detainer had been filed against

Mr. Martinez Banuelos, but that no removal proceedings had yet been instituted, the

defendant brought a motion pursuant to the Bail Reform Act to allow his release

notwithstanding the immigration detainer.  Rather than disagreeing with the

defendant’s motion, however, “the government appear[ed] to agree with defendant that

detention by ICE for any purpose other than removal proceedings is improper.”  Id. at

4.  In particular, the government explained in its brief as follows:

[The government] has not sought, nor does it intend, to detain

defendant for this criminal prosecution through the civil detention

mechanism available to ICE.  Rather, the government has asked

defendant be detained by the USMS.  Continued detention by ICE
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Marshals would not be allowed to hold the defendant for more than 48 hours beyond
his compliance with bail conditions.  8 C.F.R. § 287.7(d) (“Upon a determination by
the Department to issue a detainer for an alien not otherwise detained by a criminal
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assumption of custody by the Department.”).  However, in Mr. Martinez Banuelos’
case, because the defendant had not yet complied with the conditions of bail, the court
gave the government three court days to provide the required Notice.
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would contravene ICE’s statutorily-prescribed mission of removal

of criminal aliens from the country.  It would also contravene the

statutes governing ICE’s operation.  ICE is directed to effect the

physical removal of individuals ordered removed within the

statutorily specified 90-day “removal period”  8 U.S.C.

1231(a)(1)(A).  Moreover, ICE is only permitted to detain aliens for

a reasonable time after the propriety of their removal has been

adjudicated. . . .  Because [defendant] will likely be removed from

this country based on the charges of removability, defendant will be

rendered unable to attend further criminal proceedings.

Id. at 4-5 (directly quoting government brief at 8, 9).  Accordingly, as the court noted,

the government acknowledged “that if defendant is released to ICE custody to effect

his removal, it will not be able to proceed with the instant prosecution.”  Id. at 5. 

 

The court in Martinez Banuelos concluded that, in light of the Bail Reform Act

and the government’s admissions regarding the limited role of ICE detention, it was

proper to enter an order similar to that in the Adomoko decision.  Specifically, as

clarified in a subsequent order, the court gave the United States Attorney’s Office three

court days5 to file a Notice Re: Removal Proceedings Against Defendant “stating

whether and when ICE intends to take defendant into custody to commence removals. 

The Notice shall be accompanied by a declaration from an ICE official providing all

relevant information pertaining to the commencement and completion of the removal
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proceedings.”  Id. at 5-6.  The order further provided that “If ICE does not intend to

take defendant into custody and the government has not timely filed the Notice and

declaration required . . . [o]nce the United States Marshal is notified by the court that

defendant has posted bond and/or complied with all other conditions of release, the

United States Marshal shall release defendant so that he may comply with the

conditions set for release pending trial.”  Id. at 6 (as modified by April 14, 2006

Clarification).  Finally, the court ruled that if ICE took defendant into custody for

purpose of his removal proceedings and “the United States Marshal then obtains

custody again of defendant for any matters relating to the instant criminal prosecution,”

then “the United States Marshal shall release defendant immediately, notwithstanding

any ‘immigration detainer.’”  Id.

Subsequently, in the case of United States v. Saul Luna-Gurrola, No. 07-1755M,

Judge Olguin applied Martinez Banuelos and Adomoko in circumstances even more

similar to the present case – to a defendant who had an immigration detainer based on

an actual removal order.  In a lengthy opinion which, with a subsequent modification,

which is attached as Exhibit E, Judge Olguin held that the reasoning of Martinez

Banuelos and Adomoko extended, because ICE’s authority for holding an alien

pursuant to an actual removal order is also limited to detention for immigration

purposes, to wit, the actual removal of the defendant pursuant to the removal order. 

See  Exhibit E, at 6-8.  Indeed, Judge Olguin found the defense argument even more

compelling when an actual removal order existed.  He explained:

  In some respects, this case is more compelling than Banuelos. 

Banuelos, unlike defendant here, challenged whether he could be

transferred into ICE’s custody because he had not been formally

served with a Notice to Appear, although one had been drafted. 

Because no Notice to Appear had been served  on Banuelos, there

was no basis to detain him and the court ordered the government to
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respond on what ICE intended to do with respect to Banuelos.  The

government acknowledged that “if defendant is released to ICE

custody, ICE must be permitted to deport him to Mexico, even if

the deportation puts defendant beyond the reach of the district

court.

  Here, unlike Banuelos, there is a final order of removal which

is not contested by the defendant.  However, ICE has stated that it

will not execute the removal order, but will nevertheless maintain

custody over defendant for purposes of criminal prosecution.  To

the extent defendant is not in removal proceedings, defendant’s

position is no different than in Banuelos.  Whereas in Banuelos ICE

had the ability to serve the Notice of Detainer and obtain proper

custody over Banuelos, here – because there was a final order of

removal – ICE had the authority to detain defendant for removal

purposes, but has chosen not to exercise its removal authority,

apparently recognizing that if it takes custody of defendant for

removal purposes, “ICE must be permitted to deport him to Mexico,

even if the deportation puts defendant beyond the reach of the

district court.”

Exhibit E, at 13 (emphasis in original) (citations to record omitted).

This Court should adopt the reasoning of the Adomoko court, as well as the

recent decisions in Martinez Banuelos and Luna-Gurrola, and enter an order consistent

with that entered by the federal court in Martinez Banuelos and Luna-Gurrola. 

//

//

//

//
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B. THE IMMIGRATION AND NATIONALITY ACT AND ICE REGULATIONS

ARE CONSISTENT WITH  AND DO NOT PRECLUDE RELEASE UNLESS THE

GOVERNMENT INDICATES IT IS GOING TO FOREGO CRIMINAL

PROSECUTION. 

Immigration statutes and regulations are consistent with – and certainly do not

preclude – an order that Mr. Avakyants be released unless the government indicates it

is going to remove Mr. Avakyants in lieu of proceeding with the criminal case.  The

one potentially applicable statutory provision is 8 U.S.C. § 1231,6 which governs the

detention of an alien who has already been ordered removed from the United States. 

Subsection (a)(2) of § 1231 does state in its first sentence that ICE “shall detain the

alien” during a 90-day “removal period,” but goes on to state in the immediately

following sentence that “[u]nder no circumstances during the removal period shall the

Attorney General release an alien who has been found inadmissible under section

212(a)(2) or 212(a)(3) or deportable under section 237(a) or 237(a)(4)(B),” which are

provisions setting forth criminal or national security grounds for exclusion or

deportation that do not apply to Mr. Avakyants.  The implication of this second

sentence is that the Attorney General may release an alien who is not inadmissible or

deportable on the listed grounds, and that is in fact ICE’s interpretation of the statute. 

See 8 Charles Gordon, Stanley Mailman, and Stephen Yale-Loeder, Immigration Law

and Procedure 108-22 & n.110 (2009 rev. ed.) (citing Memorandum from Bo Cooper,

INS General Counsel, to all regional counsels, Detention and Release of Aliens with

Final Orders of Removal (Mar. 16, 2000), reproduced in 77 Interpreter Releases 649

(May 15, 2000) (copy attached as Exhibit F).
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Further, § 1231 provides that the 90-day “removal period” begins on “the latest

of the following:

(i) The date the order of removal becomes administratively final. 

(ii) If the removal order is judicially reviewed and if a court orders a stay of the

removal of the alien, the date of the court’s final order.  

(iii) If the alien is detained or confined (except under an immigration process),

the date the alien is released from detention or confinement.

8 U.S.C. 1231(a)(1)(B) (emphasis added).  Unless the government indicates that ICE

will immediately move to implement the removal order without delaying it during the

pendency of the criminal case, the government will be holding Mr. Avakyants not for

purposes of “an immigration process,” but for purposes of criminal prosecution – and

so the 90-day removal period will not have begun to run.  Section 1231(a)(1)(B)

provides that the removal period only begins to run when the government actually is in

a position to carry out the removal of the alien, with a default rule that the 90-day

removal period begins to run once a removal order is administratively final – unless the

removal nonetheless will not take place as a matter of fact, either because the alien is

challenging the removal in court and has obtained a stay of removal, or because the

alien is in some other type of government custody.  The latter situation applies here if,

as is to be expected, the U.S. Attorney’s Office prevents any action upon the removal

order so that it can continue with the instant criminal prosecution, and § 1231 will not

apply if that is what the government does.

This leads to the other immigration law provision which applies in this case – 8

C.F.R. § 215.3(g).  That regulation provides that ICE officials must delay removal

when it is “deemed prejudicial to the interests of the United States,” which includes a

removal when the alien “is a witness in, or a party to, any criminal case pending in any

criminal court proceeding.”  Under this regulation, a party to a criminal case – which

of course includes a defendant – cannot be removed without “the consent of the
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prosecuting authority.”  Id.  Whether the removal order will not be implemented by

ICE is thus in the control of the U.S. Attorney’s Office, and so the Court can ascertain

by inquiring of the U.S. Attorney whether any immigration custody will be for the

purpose of removal.  Further, as Judge Olguin recognized in Luna-Gurrola, 8 C.F.R. §

215.3(g) does not independently authorize detention and so it cannot override the Bail

Reform Act provisions in 18 U.S.C. § 3142. 

C.  DETENTION PENDING CRIMINAL PROSECUTION WITHOUT MOVING

FORWARD TO IMPLEMENT THE REMOVAL ORDER WOULD VIOLATE THE

DUE PROCESS CLAUSE. 

Finally, detention pending criminal prosecution by ICE would violate Mr.

Avakyants’ rights under the Due Process Clause.  The Supreme Court has held

repeatedly that the federal government may detain an alien for purposes of deportation

or removal.  Here, however, the Defendant would not be held for purposes of removal,

but rather to assist in a criminal prosecution in contravention of the bail order.  

Even if removal proceedings were formally initiated, moreover, ICE’s power to

detain is strictly curtailed under the Constitution to “the limited period necessary for

[the alien’s] removal proceedings.”  See Demore v. Kim, 538 U.S. 510, 526, 123 S. Ct.

1708, 1719 (2003).  The Supreme Court has held that immigration detention violates

the Due Process Clause if it exceeds a time period “reasonably necessary to secure the

alien’s removal.”  Id. (citing Zadvydas v. Davis, 533 U.S. 678, 699, 121 S. Ct. 2491

(2001)).  In Demore v. Kim, the Court upheld the mandatory detention provision, 8

U.S.C. § 1226(c), against a due process challenge, on the ground that the detention was

“pending . . . removal proceedings.”  Id. at 526-28; see also id. at 530 (“Detention

during removal proceedings is a constitutionally permissible part of that [removal]

process.”) (emphasis added).  The Supreme Court’s recent due process jurisprudence
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thus holds that ICE may detain an alien only during removal proceedings, and even

then, only as long as reasonably necessary to carry out the removal proceedings.  

Therefore, unless ICE provides a sworn declaration from an ICE agent

indicating that it intends to immediately move to implement the removal order, and the

U.S. Attorney’s Office indicates it will permit that, ICE detention would violate the

Due Process Clause, as it would not be for purposes of carrying out removal.  It has

already been determined that Mr. Avakyants will not pose a flight risk or danger to the

community under the release conditions set, and the government cannot trump that

determination by shifting Mr. Avakyants to a different arm of the federal government.

V.  

CONCLUSION

Bail is basic to our system of law.  Doubts about whether it should be granted or

denied should always be resolved in favor of the defendant.  Herzog v. United States,

75 S. Ct. 349, 351 (1955); see also ABA Standards for Criminal Justice § 10-1.1 (2d

ed. 1980) (“Deprivation of liberty pending trial is harsh and oppressive in that it

subjects persons whose guilt has not yet been judicially established to economic and

psychological hardship, interferes with their ability to defend themselves, and, in many

cases, deprives their families of support.”)  This traditional right to freedom before

conviction permits the uhampered preparation of a defense and serves to prevent the

infliction of punishment prior to conviction.  Hudson v. Parker, 156 U.S. 277, 285

(1895).  

Further, Congress has made clear that the right to bail applies equally to citizens

and noncitizens.  The government must choose between moving the removal process

forward and moving the criminal process forward, and if it chooses the latter, the rules
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of the criminal process, including the bail rules, control.  Accordingly, it is respectfully

requested that the Court issue an order consistent with the orders issued in the

Adomako, Martinez Banuelos, and Luna-Gurrola cases.  

Respectfully submitted,

SEAN K. KENNEDY
Acting Federal Public Defender

DATED:  May 10, 2010 By         /s/                                          
                   CARLTON F. GUNN

         Deputy Federal Public Defender
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DECLARATION OF COUNSEL

I, Carlton F. Gunn, hereby state and declare as follows:

1. I am a Deputy Federal Public Defender in the Central District of

California appointed to represent Mr. Avakyants in the above-entitled action.  I am an

attorney in good standing admitted to practice in California and in the Central District

of California. 

2. As reflected in the memorandum of points and authorities to which this

declaration is attached, the immigration authorities have placed an immigration

detainer on Mr. Avakyants.  

3. Based on previous experience representing immigrant criminal

defendants, it is my understanding that even if Mr. Avakyants posts the bond set in this

case, the government will not release him, but instead will seek to transfer him to

immigration custody for continued detention pending trial.

I declare under the penalty of perjury that the foregoing is true and correct to the

best of my knowledge.

DATED:  May 10, 2010            /s/                                      
CARLTON F. GUNN
Deputy Federal Public Defender
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D Abstract of 
Court Proceeding (CR-53) issued. Copy forwarded to USM.

D Abstract of 
Order to Return Defendant to Court on Next Court Day (M-20) issued. Original forwarded to USM.

D RELEASE ORDER NO:

LJ Other: /'
~SA

. Counsel are directed to contact the clerk for

By eRD: ,__.

/
d¡NANCIAL

/'
rfE¡~~_n

Deputy Clerk Initials ~-
r--.--~~-'-~~~-'

M-5(12/09) CALENDAR/PROCEEDING SI1EET - LQCAUQlJT.QF-D1STR1CT CASE PaBe 1 of!
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UNITED STATES DISTRICT COURT FOR THE O;NTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,

CASE NUMBER:

- 5: WI

Î
i

¡

COMPLAINT:

~ il /n. V l~ VIOLATION 
OF TITLE:

Dete~d.rr~1bcss
o PERSONAL RECOGNIZANCE (Signature only - no dollar amount)
o UNSECURED APPEARANCE BOND IN THE AM",O),TÄiF $
'j APPEARCE BOND IN THE AMOUNT OF $ dd v 0 U

o WITH CASH DEPOSIT (AMOUNT OR %)
o WITH AFFIDAVIT OF SURETY NO JUSTIFICATION (Fonn CR-4)

v.
INDICTMENT /INFORMATION:

RELEASE No.

o RELEASE TO PRETRIAL ONLY
o FORTHWITH RELEASE
o ALL CONDITIONS OF BOND
SHALL BE MET AND BOND
POSTED BY:

fWITH AFFIDAVIT WITH JUSTIFICATION OF SURéTy (Form CR-3) Dale

)~
o WITH DEEDING OF PROPERTY

o çeLA TERAL BOND IN AMOUNT OF (Cash or Negotiable Securities) $ '.
iiORPORATE SURETY BOND IN AMOUNT OF (Scparate Forni Required) $
D ADDITIONAL REQUIREMENTS:
D BAIL FIXED BY COURT

J, z. ) i tJO
.

o ALL REQUIMENTS HAVE BEEN MET:Deputy Clerk Deputy Clerk
/ PRE-CONDllIONS TO RELEASE . .

ClBail is subject to Nebbia hearing which is a hearing to inquire about the source of the collateraL.
o The Nebbia hearing can be waived by the government.

. ADDITIONAL CONDITIONS OF RELEASE
ONS of RELEASE, as specified on other side, the following conditions of release are'

imp, s upon you:

efendant shall submit to: Pretrial Supervision. I J Intensive Pretrial Supervision.

~u ender all passports to the Clerk of Court, or sign a declaration no later than,
r he issuance of a passport during the pendency of this case
avel is restricted to. CD/CA

~not enter premises of any airp011, seaport, railroad, or bus terminal which permits exit from the Continental U S or area
~e tricted travel without Court penrssion

ide as approved-by PSA and do not relocate without pnor permission fròm PSA.
~ai tain or actively seck employment and provide proof to PSA
(fJ intainor commence an educational program and provide, proof to PSA. ' . '
;æA v. id all contact; directly ör indire,tly, with any person who is or who may j~~.o 0p~ e ~ a v v!i~~ tiii;m íE r potential w. itness in the

bject investigation or prosecution, including but not limited to: (1 ~- ~ .
Not possess any firearms, ammunition, destrctive devices, or other dangerous weapóns. ( I In order to determine

~o pliancei you will agree to submit 'to a search of your person ancVor propert by Pretrial Services in conjunction with theS MarshaL. .
Not use/possess any identification other than in your own legal name or true name. 1 i In order to determine compliance,'you

~.. i agree to submit to a search of your person ancVor property by Pretrial services. in conjunction with the U.S. MarshaL.D ot Use alcohoL. ' . ,
Not use or possess ilegal drugs. 1.1 In order to determine compliance, you will agree to submit to a search ofyóur person
and/or property by Pretrial Services in conjunction with the US Marshal: "' .

o Submit to drug (and/or J alcohol testing and outpatient treatment as directed by PSA. You shall pay all or part of th, cost for
testing and treatment based upon your ability to pay as determined by PSA.

o Participate in rcsidential drug (and/or J alcohol trcatmcnt as dcemcd necessary by PSA. Y ou;;hall pay all or part of the cost
for treatment based upon your ability to pay as detennned by PSA. ( i Release to PSA only.

(J Pai1icipate in mental health evaluation, and/or counseling and/or treatment as directed by PSA. You shall pay all or part of
the costs bascd upon your ability to pay as dctermined by PSA. eii D'J / /j /

f Defendant Initials,L )( Date _ -A! çJ / 0/'- ./ I I
WHITE - DEFENDANT COPY

and not apply

ORIGINAL - YELLOW cory J'INK- PRETRIAL SERVICES

CR-l (07/05) CENTRAL DISTRICT OF CAUFOUNIA RELEASE ORnER AND BOND FORM Page 10(2
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l ',,, I I 1'.1'.-- I 1'. I 1,,,-- in.~. "'., . ,.," "". "~.,, . ..." ..... ." ,., ...". ..., - _.

S M K 'jtJlftYJf -'Ül1rY'\'vdeOinerit 1Ó /-lleU UJ/imu I~aye J üJ J
DefendantJMaterial Witness. L () -5

D Participate in one of the following home confinement program components and abide by all requirements of the program
which r i wil or i i wil not include electronic monitòring or other location verification system. You shall pay all or part

of the cost of the program based upon your ability to pay as determined by PSA.

I J Curfew. You are restricted to your residence evcry day: I i from to .1 i as directed by PSA
I I Release to PSA only.

r J Home Detention. Y Oil are restrcted to your residence at all times except for employment; education; religious
services; medical, substance abuse, or mental health treatment~ attorney visits; court-ordered obligations; or other
activities as pre-approved by PSA I 1 Release to PSA only.

I J Home Incarceration. You are restricted to your residence at all times except for 
medical needs or treatment; religious

services; and couit appearances as prc-approved by PSA. I i Release to I'SA only.
D Not possess or have access to, either in the home, the workplace, or any other location, any device which offers Internet

access, except as approved by PSA. i J In order to detennIne compliance, you will agree to submit to a search of your

person and/or propert by Pretrial Services in conjunction with the US MarshaL
o Not associate or have verbal, written, telephonic, or electronic corrunication with any person who is less than the age of 18

except in the presence of another adult who is the parent or legal guardian of the minor.

o Not loiterlbe found within 100 feet of any school yard, park, playground, arcade, or other place primarily used by children
under the age of 18.

o Not be employed by, affiliate with, own, control, or otherwise paiticipate directly or indirectly in conducting the affairs of
any daycare facility, school, or other organiztion dealing with the care, custody, or control of children under the age of 18.

o Not view or possess child pornography or child erotica. ( J In order to determine compliance, you wil agree to submit to a
search of your person and/or propert, including computer hardware and software, by Pretrial Services in conjunction with
the US MarshaL.

o Other conditions:

~ CIJ. C/).
zf), State And Zzp Code

~
.;t DefendanilMaterial Witness' Signature

Q160G.

V7J.lo~!IO
/" Date

~(~/Ö:)ö~S,j-'ô/
Telepho,ne Number

o Check if interpreter is nsed: i have interpreted into the language all of 
the

above conditions of release and have been told by the defendant that he or she understands all of the conditions of release.

Interpreterrs ;ignature Date

Approved:
United States DÎstrict Judge I Magistrate JU(lge Date

If Cash Deposited: Receipt # For $

(This bond may require surcty agreements and affdavits pursuant to Local Criminal Rules 46-3.2 and 46-6)

ORIGINAL - YELLOW COPY PINK- PRETRJAL SERVICES WHITE - DEFENDANT COPY

CR-1 (07/05). , CENTRAL PISTRICT.OFC.A.LlFQRNIA ,RELEASE ORDER AND BOND FORM Page 20f2

G:'): U S,GOVERNMENT PRINTING OFF1CE 2005-785-010

~ ',.'__ c_..._."'_______._. . - ...~'- ,---. .... ;:' _....,.. "'.... :~.. ': . ':... .. ..' '_. - .. -'. - . . - .
, '-, o:¡: .u-~-u,.JVLK:ÑMI:-Ñ.r I'IÚNTiN(¡ ÓFFiC'E '2Õ05:'78.;~0~~" ,--

.._._,.,...._._--,-;_-,.;,..,~..c'-

1(""
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Department of Homeland Security
l.S. Immigraiion and Customs Enforcement

/(- :,~'.) : 0'
J .;;~

Immigration Detainer - :\otice of Action

File '\0.

I A96 059 399

I i"" \1,,,11 11. ,010

i 'n: ".L~" _ ",I ,¡"" ,i .."'1....'

,-: "I,'_'..lIs

:\TT:': Booking-\\'anants

Detamer to follow to any subsequent Law Enforcement
Correctional facilìt\..

Froin: 11\,., 0f~.:c ;dol"",

ICE Im'csligation
Duty Agent
501 West Gec,,1l Bhd
Lone Beach. CA 90R02

:\ami. (If Jlit:n: ,. VAKYA:\TS. SAAK
BOOKI:\G #:
naIl. (ili,iri!i' IO/13/l9ï6

BOOKI:\G :\anie:
:\alÍonaliiy: AR\IE:\IA Sex 'IALE

You are advised that V,S. Immigration and Customs Enforcement concerning the above-named inmate of
)'our institution baw taken the action noled helo,,:

~ In\''stigaiíon has been initiated 10 determine- whether this person is suhJect to remanl from the l:ni!cd Slates

l~J A \"oiîc¡? \0 :\pPc3r or other charging document iniiiating rcmoyaJ proceedings, a copy cfwhidi is 3t1J.chc..i. w:is si'nTd on

¡nJli'i

D A wairant of¡:rrL'S! in remO\J.l proceedings, a copy olwhich 1'\ attached, \\'as :;eryed on

D Dcpoftmion or n:mO\-al from ¡he Cnited States h3.i; becn ordered.
"".i:t;

It is requested that you:

PkasL' J.cccpt tlii Bullee as a delainrr. J his iS for iioitíìcation purposes only and does not limit your discretion in any d::cision
:.fTecling ihe otfcnder.s cbssifIcation, work and aUJrters assignments, or other treatment. which he or she would otherwise rtcti\'t:,

rz Federal regulations (8 eFR 287.7) require that you detain the alien for a peflod not to t:\ett'd..S hours (txdudl1g Sa:urdays.
?_u~~a;'s and t-:q.eraJ)~o,liqays) to pro.\"!de adequate tiine for ieE: to as~u~ie c~stod~' oj the ::lien. You may noiif)" ICE by ca!liIìg
-~: (- ,T ,,'I .- Y:.l' during hiisincss hours or ~' 1:7 ¿, ,.' -) (,5 ;:' íáftC'r hours ;n an emergency

o Please 'return a signed copy "Ia fac:iimile to
:i Please complete and sign the boltom

tilocl. of the duplicate ofihis form andretum it to ihis office. -r .1:3
ZJ ~otify thìs office of ihe lime of release at least _~O days prior to release or as far in ad\'anct' as possible
§J ,,otif\ ihis nllice in the e\'ent o1'1h(' inmate's de;:ih or trznsler to another inslluiion

o Pkast i;:ncel ihe iktaiicr plt\'iuusly plac('j hy iliis office (in

.1 ..,
./~ _.7

//_.-/ Î

, ,
( Special A¡.eiit. DHS - 1.c. E

llllk,.riCEtittkl;!ì)'S;r1\~!Wç (\1 :('1; vf,;~I)
/. ,: ~ .- ( 1 (.' r

Receipt acknowledged:

Date üf latest com'iction:
ES¡lmJiCd release date

Latest ~onyic¡ion charge'

SI!;llturc and ¡iik of olícial:

¡.,,.., ,Pn ..-:' '-i ~"

Case 2:10-cr-00299-MMM   Document 75-1    Filed 05/10/10   Page 6 of 45   Page ID #:265



EXHIBIT C

Case 2:10-cr-00299-MMM   Document 75-1    Filed 05/10/10   Page 7 of 45   Page ID #:266



FILED
UNITED STATES COURT OF APPEALS DEe 21 2006

FOR THE NINTH CIRCUIT CATHY A. CATTERSON~ CLERK
U.S. COURT OF APPeALS

SAAK A V AKY ANTS, No 05-73463

Petitioner, Agency No. A96-059-399

v.
ORDER

ALBERTO R. GONZALES, Attorney
General,

Respondent.

Before: GOODWI, McKEOWN and FISHER, Circuit Judges.

The Clerk shall fie respondent's reply received October 30,2006. We have

reviewed the pa.'1ies' responses to this couii's September 11,2006 order to show

cause. Petitioner's motion for leave to fie a late petition for review is denied, See

Singh v.INS, 315 F.3d 1 i 86, i i 88 (9th Cir. 2003) ("The) time limit is mandatory

and jurisdictional, and cannot be tolíed."). A claim ofineffeclive assistance of

counsel that arises after the Board ofImmigration Appeals ("BIA") has IUled may

be raised with the BrA by fiing a motion to reopen. See Lata v. INS, 204 F.3d

1241,1245-46 (9th Cir. 2000).

~d Wd91 :v0 010~ 90 'new ¿85599v £~£ 'ON 3NOHd N~WZ38 ~ I ~0lJ I n ~O 53J 1 ~~0 M~l WO~~
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05-73463

This petition for review, fied June 10,2005, is untimely to challenge the

BIA's December 20,2004 order. See 8 U.S.C § 1252(b)( J ),Sheviakov v. INS, 237

F.3d i 144 (9th Cir. 2001). Accordingly, the petition for review is dismissed.

AlJ pending motions are denied as moot. The temporary stay of removal

confirmed by Ninth Circuit General Order 6.4(c) shall continue in effect until

issuance of the mandate.

DISMISSED.

MOAT! 2

~d Wd91 :p0 010c 90 'hEW ¿85599p ~c~ 'ON 3NOHd N~WZ38 ~ I ~0lJ I ~ dO S3J I dd0 M~l WO~d
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Delo or di. Bori or i-mipUoll Appe

~
U.S. Departeit of Justice£...11. om ror l-m..li.. _lo
hI Cl V1 22i
F'iJ; A96S9-399 -LOS ANGEL

In re; AVAKANS, SAA

IN REOV Ai PROCEEDINGS

Date;

IAUG 2 420

APEAL

ON BEH OF REpONDENT; Mahdessia. Rita. Es..

ORDER:

PE CURAM. Th Boar affins, without opinon, th results of th decisicm below. Th
decsion below is, therefore, the fi agen determintion. See 8 C.F.R. § 1003. 1 (e)(4).

vd Wd¿ i : v0 0i0c 90 'new ¿B5599v ~c~ 'ON 3NOHd N~WZ3a ~ I ~0lJ I ~ ~o S3J I ~~0 M~l : WO~~

Case 2:10-cr-00299-MMM   Document 75-1    Filed 05/10/10   Page 10 of 45   Page ID #:269



- . , ~, U.S. Departnt of _-.
Executive Offce for Iigrtion Review

Board of Immigration Appeals
Ofce 01 the Clerk

$20/ ÚøJ1Nrg Più, S~ii~ J 300
F.11. Cliv. Yi'll'¡o 12M I

Mahdesslan, RIta Esq.,
535 Nort Brand Blvd.

Suite 270
Glendale, CA 91203-000

Ofce of the District Counsel/LO
606 S. Olive Street, 8th Floor

Los Angeles, CA 90014

Name: AVAKANS, SAA A96-59-399

Qate of this notice: 06/30/2004

Enclosed is a copy of the Boar's decision and orde in the above-refernced case.

~1¡/G

Fran Krder
Acting Chief Clerk

Enclosure

Panel Members:
SCIABA, LORI L

't_;~l.;¡:".':.0 ;()!.

Sd Wd¿ i : p0 0i0c 50 'hew ¿86655p £c£ : 'ON 3NOHd N~WZ38 ~ I ~0lJ I n ~O 53J I ~~0 M~l WO~~
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~. --

U.S. Department of Justice
Eiecutve Offce for Imgron Revew

Decision of th Boad of Imgxtion Appal

Falls Chur, Virgiia 22041

File: A96 059 399 - Los Aneles Date:

In reo SAA A V AKY ANS JUN a 0 m

IN REMOVAL PROCEEDINGS

MOTION

ON BEHAL OF RESPONDENT: Rita Madessian Esquire

By Dirtion of the Board,

We find the reason slaed by the respondent insufcient for us to acept the untimely briefin our

exercise of discetion. 8 C.F.R § i 003.3( c)(l). Therfore, the motion to accept the untiely brief
is dened. Accordiy, the brefis reted. The Board will not consider any additional motions

to accept the late filed brief in ths matter.

~~ ~~~-/.~
FOR THE BOAR

9d Wd¿ T :v0 0T0G 90 'new ¿85599v LGL : 'ON 3NOHd N~WZ38 ~ I ~0lJ I n jO 53J I jj0 M~l WO~j
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---'-' ~
In the Matter of

IMMIGRATION COURT
606 SOUTH OLIVE ST., 15TH FL,

LOS ANGELES, CA 90014

AVAKYANTS, SAAK
Re$pondent

Case No,: A96-059-399

IN REMOVAL PROCEEDINGS

ORDER OF THE IMMIGRAT!ON JUDGE

L J
LAp

This is ~ sumrnëry of the oral decisiQn entered Qn Jun 10, 2003.
This memorandum is solely for the cDnvenience of the põrties. If the
proLe~dings should be appealed ar reopen~d, the oral decision will becomethe afficial opinian in the ca$e, /I n
E)tJ The 'respondent WB~ order~d removed from the United States to .. lr'-S&A- ..

or in the alternative to Ai./aA-
c J RebPond~nt 's applicatiÐn for YO luntary depa~ture wa~ denied and

respondent wag ordered r~moved to
alternative ta

( J Respondenl '$ ~ppiication for voluntary departure ~âs 9rant~d until
upon posting a bond in the amount of $

with .n alternate order af remaval to
Respondent IS application tor asylum was

( ) withdrawn,
R&$pondent'~ application for ~ithhÐlding of removal was ( )granted
(X) denied ( ) withdrawn,

C J Respondent's aPPlication for c~ncpllation of removal under section
240A(a) w.s ( )granted ( )denied ( )withdrawn,

( J R&~pondent's applicatioii 'Dr cant~liation of removal was ( ) STanted
under sectian 240A(b)(1) (l granted under section 240A(b)(2l
( ) denied ( L lJithdrawn, If granted, it lJas ardered that the
respondent be issued all appropriate dotuments necessary to 9iv~
effect ta this order.

C J Respondentls application for a waiver under sectinn
( )granted ( ldenied ( ¡withdrawn ar ( lather,

L J Respondent' s application for adJustment af status under

of the INA was ( )granted ( )denled ( )withdrawn,
was ordered that respondent b~ issued all appropriate
ta give effect to this order,
Re~pondent's status Was rescinded ~nder section 246,
Respondent i~ admitted to th~ United States as a ____ until
As a condition of ~dmis5ionJ respondent is to PDst a $ bond,
Respondent knowingly filed a frivolous asylum õpplicøtion øfter proper
no tice,

E J Respond~nt ~a~ advised of the li~itation on discretionary r~iief for

failure to appear as ordered in the Immigration Judge's oral decision,
Pro c~9d~i~ W~f9 terminated.
Other: ÇA-i ~-ef\~;
Date: Jun 10, 2003
ApP~a 1: ~iv~u~eser~
b'1 f4MdUlt

¡~
Lì(J

) granted ()(ldenied

'.

af the INA was

.
section
If grant~d) it

documents necessary
(
¡

¡

¡

J
J
J
J

JEB

A.:eai Due By: ~c¥~
..vL'f 1°1 :;0.3 RENEE L, RENNER

Immigration Judg~

¿d Wd81 :VO 010c 90 'hew ¿86699V EcE
. l~ i

WOèU'ON 3NOHd N~WZ38 ~ I d01J I ~ jO 53J I jjO M~l
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AL IEN NUMBER: 96-059-399
'-'

All CN NAME, ... iTS, SAM

CERTIFICATE OF SERVICE
THIS QCUMENT UAS SERVED BY, MAIL (M) PERSONAhSERVICE ee .D
TO: ClídN '.l~LIEN c/o Custodi.i Officer ~ ALIEN's ATT/REP n-) INS
DATE, I 0 _~ BY: COURT STAFF

Mhc !lenlsi (l EOIR-33 (l EOIR-2B (J Leg"i Services List (J Other

Q6

r~
,,,.

Bd WdBT: ~0 0T0c 90 'new ¿85599~ ¡:c¡: : 'ON 3NOHd NI:WZ3El I:lèl0DI(, ,,0 53JU,,0 11I:l WOèU
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04/1:li:2006 11: 19 FAX l:i ILL 5TH ICT CT. IJ 002/007

I HEREBY CERTIFY THAT THIS DDCLI'ME,NT WAS sea v
BY FAX DELIVERY ON PLAINTIFF/DEI'ENDANT (OR ARTIES .

AT THEIR RESPECTIVE MOST RECEI', T FAX NUMBE CORD
IN THIS ACTION ON THIS DATE.

DA1el (r111 I ~I UJcv
2 Ij1N~1 (¡(io

DEl: CLERK

4

5

6

7

8

9

10

11 UNITED STATES OF AMERICA,

FILED
CLERK, u.s. DISTRICT COURT~i~l

CENTRAL DISTRICT ai' C~f"ORNIASV L"¡:PLJTY---~--_._-~--'----'-..-

UNITED STATES DISTRICT COURT

Priority _
Send ,-Enter _
Close~1 _
JS-5/JS-6 - i-/
JS- 21JS-3
Scan Only --

CENTRAL DISTRICT OF CALIFORNIA

12 P aintiff,13 v.
) NO. 06-0547M (FMO)
)

)

) ORDER Re: DEFENDANT'S MOTION TO
) ORDER UNITED STATES MARSHALS TO
) IMMEDIATELY RELEASE DEFENDANT
) PURSUANT TO THIS COURT'S BAIL
) ORDER NOTWITHSTANDING THE
) "IMMIGRATION DETAINER"
)
)
)

14 ABDON MARTINEZ EANUELOS,

15

16 Defendant.
17

18

19

20

21

22

23

24

25

26 i
i

27

28

Having reviewiid and considered all the briefing and oral argument presented to the court

with respect to defen jElnt'S Motion to Order United States Marshals to Immediately Release

Defendant Pursuant to this Court's Bail Order Notwithstanding the "Immigration Detainer"

("Motion"), the court c: xicludes as follows.

BACKGROUND

Defendant is charged with illegal re-entry after deportation, in violation of 8 U.S.C. §

1326(a) & (b)(2). Defendant made his first appearance before the court on March 23, 2006.

During that proceedin1j, !:he court appointed counsel for defendcintwho requested thatthe hearing

on the government's' equest for detention be continued to March 27,2006. On March 23, 2006,

the United States Imn igration and Customs Enforcement ("ICE.") placed an immigration detainer

(Form 1-247) on def,ndant pursuant to 8 C.F.R § 287.7(a). (Government's Opposition to
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 I

27

28

Defendant's Motion to Jrder United States Marshals to Immediately Release Defendant Pursuant

to this Court's Bail Onei' Notwithstanding the "Immigration Detainet' ("Opposition") at 4 & Exh.

I).

On March 27, ~i006, after a full hearing pursuant to 18 U.S.C. § 3142(f), the court denied

the government's moti Dn to detain defendant. The court found that there was a combination of

conditions that would r 3cisonably assure the appearance of defendant. Among other conditions,

the court set bail for defendant in the amount of $490,000 with a justified affidavit of surely by

defendant's wife for $::00,000 and $190,000 from defendant, with the deeding of their respective

properties. The court ordered the United States Marshal ("USM") to hold defendant in custody

until notified by the COHt'S clerk that defendant has complied with all the conditions for release,

including the deeding ,)f the property.

On March 29, 21)06, defendant filed the instant Motion. The governmentfiled its Opposition

on April 7, 2006, and defendant fied his Reply on April 11, 2006.

DISCUSSION

i. THE BAIL REF 81lM ACT.

Under the Bail .leforrn Act, 18 U.S.C. § 3142(b), Congress has mandated that a judicial

offcer shall order the p retfial release of the person "unless the judicial officer determines that such

release wil not reason ably assure the appearance of the person as required or will endanger the

safely of any other pei'son or the community." 18 U.S.C. § 3142(b),

The Act "requir ~s the release of a person facing trial under the least restrictive condition

or combination of concliti.Jns that will reasonably assure the appearance of the person as required

and the safely of the community." Uniter:States v. GgbrQ, 948 F.2d 1118, 1121 (~ith Cir. 1991)

(citing 18 U.S.C. § 314 2(~)(2)); see also United States v. Motamedi, 767 F.2d 1403, '1405 (9th eir.

1985). According to tiie Gebro court:

Only in flri cÎrcurnstances should release be denied, and doubts regarding

the propi'ie,ty of release should be resolved in the defendant's favor. On a

motion f( ir pretrial detention, the government beam the burden of showing by

a prepor derance of the evidence that the rlefenrlant poses a flight risk, and

2
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1 ! by clear, ,nd convincing evidence that the defendant poses a danger to the

communi:y

Gebro, 948 F.2d at 11:'1 (internal citations omitted). "rT)he statute neither requires nor permits

a pretrial determinatim: of guilt." !J (citing United States v. Winsor, 785 F.2d 755, '757 (9th Cir.

1986) (Q curiam) am Motarnedi, 767 F.2d at 1408).

If the judicial offi ~er determines that a person is not a citizen of the United States or lawfully

admitted for permaner:t residence and that he may flee or pose a danger to the community, the

judicial officer shall orc er temporary detention for not more than ten days and direct the attorney

for the government to iotify the appropriate immigration officiaL. 18 U.S.C. § 3142(d)(1)(B).

If the judicial o!ficer determines that the individual may flee or pose a danger and the

immigration official do,s not take custody within ten days, the statute directs the Court to apply

the normal release and detention rules to deportable aliens without regard to the laws governing

release in ICE deport;: tion proceedings:

If the of! 'cial fails or declines to take such person into custody during that

period, ~uch person shall be treated in accordance with the other provisions

of this e.l3ction, notwithstanding the applicability of other provisions of law

govemir,g release pend ing trial or deportation or exclusion proceedings.

18 U.S.C. § 3142(d). T'ius, Congress has directed the courts to apply the norma! release and

detention rules to a deportable alien (i& "(SJuch person shall be treated in accordance with the

other provisions ofthi~ section."). l-; see also United States v. Xulam, 84 F.3d 441,442-43 (D.C.

Cir. 1996) (per curian:,) (deportable alien not a flght risk where conditions could be imposed to

ensure return to court) United States v. Adomako, 150 F.Supp.2d 1302, 1306-07 (M.D. Fla. 2001)

(defendant "is not ban 3d from release because he is a deportable alien;" irnmigration status is one

factor that the court v, ei,ghs in the flight risk analysis).

11. DEFENDANr:; ivOTION.

Defendant assHts that the "government's continued attempt to detain (him), by attempting

to transfer him to immigration custody, violates. . . the Bail Reform Act." (Motion at Ei). Defendant

argues that detentior' by ICE is only proper for purposes of a removal proceeding. (!J at 13)

3
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("where any transfer WI)L Id not be for purposes of removal, the detainer cannot justiJy continued

detention"). Accordinr to defendant, because the United States Attorney's Office ("USAO") has

instituted a criminal pm:;ecution against him, "it is clear that if transferred to ICE custody, the

government would not truly be holding (defendant) for purposes of rernoval proceedings, but in

actual fact would be detaining hirn, pretextually and contrary to this Court's bail order, for

purposes of a crimim'l prosecution." (l!!J: (see also id. at 2) (ICE "may not lawfully detain

(defendant) when it hai; no intention of effecting his removal expeditiously, but instead would only

delay removal proceedings pending the instant crirninal prosecution").

Defendant's MntiDn relies on Adornako, which held that 18 U.S.C. § 3142(d) directs a

district court "to disre¡iard the laws governing release in INS deportation proceedings when it

deterrnines the propr.ety of release or detention of a deportable alien pending trial(.) 150

F .Supp.2d at 1307, Tiie Adomako court ordered the USAO to file and serve notice as to whether

the INS intended to tal:e the defendant into custody pursuant to § 3142(d)'s ten-day deadline "to

permit deportation, and whether the INS intends to deport ¡the defendant) before trial(,)" lç at

1308. The Adomako I: ourt further ordered that if 
the INS did not take custody within the deadline,

the USM could only de:ain the defendant until he met the court's previously set release conditions.

lç Finally, the court ordered that if the defendant were to meet the release conditions, "the

Attorney General (in hi s capacity as head of both the United States Marshals Service and the INS)

shall release the defeiidant so that he may comply with the conditions set for his release pending

trial!.r lç

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

261

27

28

The governmeits Opposition did not mention or discuss the Adomako deGÌsio:i, (See,

~r:erallv, Opposition 3t 1-12). However, the government appears to agree with defendant that

detention by ICE for a ny purpose other than removal proceedings is improper. Specifically, the

government states thut :t

has not sought, nor does it intend, to detain defendant for Ohis ci-iminal

prosecL.I.ion through the civil detention rnechanism available to ICE. f=~ather,

the government has asked defendant be detained by the USMS. Continued

detentioi !by ICE would contravene ICE's statutorily-prescribed mission of

4
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1
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21

22
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24

25
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281

removal :if criminal aliens from the country. it would also contravene the

statutes qoverning ICE's operation. ICE is directed to effect the physical

removal c: f individuals ordered removed within the statutorily specified 90-day

"removal JE,riod." 8 U.S.C. § 1231(a)(1 )(A). Moreover, ICE is only permitted

to detain3liens for a reasonable time after the propriety of their removal has

been adji idicated.

(li at 8). The goverm ient acknowledges that if defendant is released to ICE custody to effect

his removal, it will not I)e able to proceed with the instant prosecution:

Because ¡defendant) will likely be removed from this country based on the

charges of removability. defendant will be rendered unable to attend further

criminal i )ficeedings.

(li at 9) (see also id.) '."if defendant is released to ICE custody, ICE must be permitted to deport

him to Mexico, even if the deportation puts defendant beyond the reach of the district court").

In light of the rio\lernment's position that it does not intend to detain defendant for his

pending criminal proCI ,edings through ICE and its acknowledgment that it will 
likely not be able

to prosecute defendar.t once removal proceedings have commenced, the court believes that the

orders (with the mod ifications noted below) entered by the !~domako court are suffcient to

address the parties' c'Jrlcerns. In other words, the court will give the USAO ten days to state

whether ICE has taken defendant into custody and initiated removal proceedings. If the USAO

does not state that ICE taken defendant into custody and initiated removal proceedings within the

ten-day period, then tiie USM shall release defendant once he has satisfied all the conditions of

release.

Based on the firegoing, IT iS ORDERED THAT:

1. Defendant's Motion to Order United States Marshals to Immediately Release Defendant

Pursuant to this Cour"s Bail Order Notwithstanding the "Immigration Detainer" (Document No.

9) is granted and delliE,d in part.

2. No later thai I Jipril17, 2006, the government shall file and serve a Notice Re: ::emoval

Proceedings Against r iefendant Banuelos ("Notice") stating whether and when ICE intends to 
take

5
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1 i defendant into custody te commence removal proceedings. The Notice shall be accompanied by

2 a declaration from ¡ In ICE official providing all relevant information pertaining to the

3 commencement and C)nnpletion of the removal proceedings.

4 3. If ICE has no: taken defendant into custody and the government has not timely filed the

5 Notice and deciaratiCl 1 required by paragraph two above, the United States Marshal shall

6 otherwise keep defen( :ant in custody until notified by the court that defendant has posted bond

7 and/or complied with f' Ii other conditions for release. Once the United States Marshal is notified

8 by the court that defen joint has posted bond and/or complied with all other conditions of release,

9 the United States Mari,hal shall release defendant so that he may comply with the conditions set

10 for release pending tri il.

11 4. In the eventlhat: (I) ICE takes custody of defendant for purposes of his removal

12 proceedings; and (ii) tl 1e United States Marshal then obtains custody again of defendant for any

13 matters relating to the instant criminal prosecution; and (iii) defendant has satisfied the bond

14 conditions set by this court, the United States Marshal shall release defendant immediately,

15 notwithstanding any "immigration detainer."

16 Dated this _.lL day of April, 2006.

17

18

19 '

20

21

221
i,

23

24

25

26

27

ç.~ t"
Fernando M. Iguin

United States Magistrate Judge

281

6
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This GClurt's Bail Order Notwithstanding The "Immigration Detainer."

The court hereby d:larifies its Order Re: Defendant's Motion To Order United
States Matshals To Imim8diately Release Defendant Pursuant To This Court's Bail
OrderNotwithstanding T1he "Immigration Detainer" ("Order") filed on April 12, 2006.
Specifically, page 5, I¡rieis 18-21 are hereby amended to state, "In other words, the

i :

court will give the USAQ until April 17, 2006, to state whether ICE intends to take
defendant into custod~" and initiate removal proceedings. If the USAO does not
state that ICE intencsl to take defendant into custody and initiate removal
proceedings by the dehd.line set forth below, then the USM shall release defendant, .
once he has satisfied ~I¡1 the conditions of release." Such amendment comports
with paragraph 2 of thn Order. (See Court's Order of April 12, 2006, at 5, ~ 2).
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to take defendant into:Llstody and the government has not timely filed the Notice
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1

2

3

4

5

6

7

8

9

10

11 UNITED STATES OF AMERICA,

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

NO.07-1755M

12

13

Plaintiff,

v.
ORDER Re: DEFENDANT'S EX PARTE
APPLICATION FOR HEARING RE BAIL
ORDER OF OCTOBER 23, 2007

14 SAUL LUNA-GURROLA,

15

16

17

Defendant.

18 Having reviewed and considered all the briefing and oral argument presented to the court

19 with respect to defendant's Ex Parte Application for Hearing Re Bail Order of October 23,2007

20 ("First Ex Parte Application") and defendant's Ex Parte Application to Exonerate Bond and Return

21 Defendant into Federal Custody ("Second Ex Parte Application"), the court concludes as follows.

22 BACKGROUND
23 Defendant is charged with illegal re-entry after deportation, in violation of 8 USC §

24 1326(a) & (b)(2). On October 23,2007, the United States Immigration and Customs Enforcement

25 ("CE") placed an immigration detainer (Form 1-247) on defendant pursuant to 8 C. F.R. § 287. 7(a).

26 (Government's Opposition to defendant's First Ex Parte Application ("Opposition") at 4 & Exh. A).

27 On the same day, defendant made his first appearance before the court After a full hearing

28 pursuant to 18 U.S.C. § 3142(f), the court appointed counsel for defendant and denied the
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1 government's motion to detain defendant pending triaL. The court found that there was a

2 combination of conditions that would reasonably assure the appearance of defendant.

3 Specifically, the court set bail for defendant in the amount of $160,000, with a justified affdavit of

4 surety for $150,000, to be secured by the deeding of property, and $10,000 to be secured by cash.

5 The court also ordered that defendant be subject to pre-trial supervision, electronic monitoring and

6 surrender his passport. Finally, the court ordered the United States Marshal ("USM") to hold

7 defendant in custody until notified by the court's clerk that defendant has complied with all the

8 conditions for release.

9 On October 31,2007, defendant complied with the final requirements of his bail conditions.

10 On the same day, defendant filed the First Ex Parte Application. On November 1, 2007, the duty

11 Magistrate Judge approved defendant's release to pre-trial services on bond. Due to the

12 immigration detainer, however, defendant was released to the custody of ICE, where he presently

13 remains.

14 On November 7, 2007, defendant received a Departure Control Order from ICE that his

15 departure would be temporarily prevented pursuant to 8 C.F.R. § 215.3(g), because the United

16 States Attorney's Offce ("USAO") filed criminal charges against him and his presence is required

17 in the United States until the criminal case is concluded. (See Government's Supplemental

18 Opposition ("Govt.'s Supp. Opposition"), Exh. A ("Departure Order")). Thus, defendant was

19 ordered not to depart the United States until he received notice from ICE revoking the Departure

20 Order. (See id.).

21 On November 9, 2007, the government fied its Opposition. On November 13, 2007,

22 defendant fied his Reply to the government's Opposition ("Reply"). On the same day, defendant

23 also filed the Second Ex Parte Application. On November 14, 2007, the government filed an

24 Application to the Criminal Duty Judge for Review of the Magistrate Judge's Bail Order

25 ("Application for Review") and a Memorandum of Points and Authorities in Support of the Motion

26 for Review. On the same day, the court heard oral argument from the parties regarding

27

28

2
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1 defendant's Ex Parte Applications.' In light of the number and complexity of issues raised by the

2 parties, the court gave the parties an opportunity to file a supplemental brief addressing all the

3 issues that were raised in the papers or during the oral argument. On November 16, 2007, both

4 parties filed their supplemental briefs.

5 DISCUSSION
6 i. THE BAIL REFORM ACT.

7 Under the Bail Reform Act, 18 U.SC § 3142(b), Congress has mandated that a judicial

8 offcer shall order the pretrial release of the person "unless the judicial officer determines that such

9 release will not reasonably assure the appearance of the person as required or will endanger the

10 safety of any other person orthe community." 18 U.S.C. § 3142(b). The Act "requires the release

11 of a person facing trial under the least restrictive condition or combination of conditions that will

12 reasonably assure the appearance of the person as required and the safety of the community."

13 United States v. Gebro, 948 F.2d 1118, 1121 (9th Cir. 1991) (per curiam) (citing 18 US.C. §

14 3142(c)(2)); see also United States v. Motamedi, 767 F2d 1403,1405 (9th Cir. 1985). According

15 to the Gebro court:

16 Only in rare circumstances should release be denied, and doubts regarding

17 the propriety of release should be resolved in the defendant's favor. On a

18 motion for pretrial detention, the government bears the burden of showing by

19 a preponderance of the evidence that the defendant poses a flght risk, and

20 by clear and convincing evidence that the defendant poses a danger to the

21 community.
22 948 F2d at 1121 (internal citation omitted). 'F)he statute neither requires nor permits a pretrial

23 determination of guilt." lí (citing United States v. Winsor, 785 F2d 755,757 (9th Cir. 1986) (Q.

24 curiam) and Motamedi, 767 F.2d at 1408).

25

26

27

28

The court also heard argument relating to the government's Application for Review of this
court's bail decision. However, the court believes that the government's Application for Review
is not properly before this court and, therefore, this decision will not address the merits of the
Application for Review. See 18 U.SC § 3145(a).

3
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1 If the judicial offcer determines that a person is not a citizen of the United States or lawfully

2 admitted for permanent residence and that he may flee or pose a danger to the community, the

3 judicial offcer shall order temporary detention for not more than ten days and direct the attorney

4 for the government to notify the appropriate immigration offciaL. 18 USC § 3142(d). If the

5 judicial offcer determines thatthe individual may flee or pose a danger and the imrnigration official

6 does not take custody within ten days, the statute directs the court to apply the normal release and

7 detention rules to deportable aliens without regard to the laws governing release in ICE

8 deportation proceedings:

9 If the offcial fails or declines to take such person into custody during that

10 period, such person shall be treated in accordance with the other provisions

11 of this section, notwithstanding the applicability of other provisions of law

12 governing release pending trial or deportation or exclusion proceedings.

13 J. Thus, Congress has directed the courts to apply the normal release and detention rules to a

14 deportable alien (i&, "(S)uch person shall be treated in accordance with the other provisions of

15 this section."). J.; see also United States v. Xulam, 84 F.3d 441,442-43 (D.C. Cir. 1996) (per

16 curiam) (deportable alien not a flight risk where conditions could be imposed to ensure return to

17 court); United States v. Adomako, 150 F.Supp.2d 1302, 1307 (M.D Fla. 2001) (defendant "is not

18 barred from release because he is a deportable alien¡;) immigration status is one factor that the

19 court weighs in the flight risk analysis).

20 II. DEFENDANTS EX PARTE APPLICATION.

21 Defendant asserts that, although there is a final order of removal entered against him, his

22 removal has been "prevented by the (USAO). . so that it may pursue the instant ¡criminal)

23 prosecution 
"2 (Reply at 2). Defendant argues that his detention by ICE is "solely for purposes

24

25

26

27

28

2 Defendant concedes that because he was released to ICE's custody within 24 hours of

being released by the USM, his request that he be released from the USM's custody if not
released within 48 hours of satisfying the conditions of his release is moot (See First Ex Parte
Application at 8-9 & Defendant's Supplemental Briefing Pursuant to Court Order of November 14,
2007 ("Def.'s Supp. Brief") at 13). Defendant has also withdrawn his request to exonerate his
bond. (See Defds Supp. Brief. at 21).

4
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1 of the instant ¡criminal) prosecution - despite the fact thai this ¡clourt has ordered him free on bond

2 ... ¡and that tjhe government's actions violate basic notions of Due Process and the Bail Reform

3 Act." (lgJ. Accordingly, defendant seeks modification of the Court's Order of October 23,2007,

4 to order his pre-trial release from either the USM's or ICE's custody. (See Defendant's

5 Supplemental Briefing (Defds Supp. Brief.") at 22).

6 Defendant relies on Adomako, which held that 18 U.S.C. § 3142(d) directs a district court

7 "to disregard the laws governing release in (Immigration and Naturalization Service ("INS"))'

8 deportation proceedings when it determines the propriety of release or detention of a deportable

9 alien pending trial¡.) 150 F.Supp.2d at 1307. The Adomako court ordered the USAO to file and

10 serve notice as to whether the INS intended to take the defendant into custody pursuant to

11 § 3142(d)'s ten-day deadline "to permit deportation, and whether the INS intends to deport (the

12 defendant) before trial¡.) J. at 1308. The Adomako court further ordered that if the INS did not

13 take custody within the deadline, the USM could detain the defendant only until he met the court's

14 previously set release conditions. J. Finally, the court ordered that if the defendant were to meet

15 the release conditions, "the Attorney General (in his capacity as head of both the United States

16 Marshals Service and the INS) shall release the defendant so that he may comply with the

17 conditions set for his release pending trial(.) J.

18 Defendant further relies on this court's holding in United States v. Abdon Martinez

19 Banuelos, No. 06-0547M, filed April 12, 2006. In Banuelos, the court relied on Adomako to order

20 the USM to release Banuelos, a pre-trial detainee, notwithstanding any immigration detainer, if the

21 government did not provide the court with notice of its intention to remove the defendant before

22 triaL See & at 4-6

23

24

25

26

27

28

3 The INS was abolished on March 3, 2003, and its functions were transferred to the
Department of Homeland Security. See Homeland Security Act of 2002, Pub. L. No. 107-296, §
471, 116 Stat. 2135, 2205 (2002).

5
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1 The government disagrees with the holdings in Adomako and Banuelos" (See Govtds

2 Supp. Opposition at 8-9). The government argues that the instant case is distinguishable from

3 Adomako and Banuelos because in both of those cases the defendants were in the USM's

4 custody at the time of the decision, whereas in the instant matter, defendant is in the custody of

5 ICE. (See id. at 9). The government maintains that the court in Adomako was "clearly

6 endeavoring to afford the defendant reasonable opportunity to consult with his attorney and

7 translator in preparation for his criminal trial. . land here,¡ it does not appear that defendant has

8 had any such issues while in ICE custody." (lQJ. Further, the government argues that because

9 the INS's functions have been subsumed within the Department of Homeland Security ("DHS")

1 0 since the Adomako decision, any order directing the Attorney General, both in his capacity as

11 head of the USAO and the INS, to release the defendant "would fall short of mandating DHS or

12 ICE's course of action" (lç at 9-10).

13 Additionally, the government asserted at oral argument that because there is a final order

14 of removal entered against defendant, ICE can detain him for up to 90 days to effectuate his

15 removal pursuant to 8 U.S.C § 1231 (a)(1). (See Transcript of Hearing Re Defendant's Ex Parte

16 Application ("Hearing Trans.") at 17-18 & 21-22). The government also asserts that ICE has the

17 authority to prevent defendant's departure from the United States and that defendant cannot

18 challenge the Departure Order because he has failed to exhaust his administrative remedies

19 pursuant to 8 C.F.R. § 215.4. (See Govtds Supp. Opposition at 4-7). Finally, the government

20 maintains that, "(w)hile the Bail Reform Act grants the (clourt authority to determine whether a

21 defendant awaiting trial in a criminal case shall be released or detained, it does not authorize the

22 (cjourt to release him notwithstanding a lawfully-issued immigration detainer" (lç att 7). The

23 government states that, "(tlaking into consideration the reinstatement of defendant's prior order

24 of deportation, coupled with the fact that he is subject to mandatory detention, it is axiomatic that

25

26

27

28
4 The government's initial Opposition did not mention or discuss the Adomako or the

Banuelos decisions. (See, qenerallv, Opposition at 1-9).

6

Case 2:10-cr-00299-MMM   Document 75-1    Filed 05/10/10   Page 29 of 45   Page ID #:288



Case 207 -mj-01755-DUTY Document 24 Filed 11/20/2007 Page 7 of 16

1 ICE would have not only placed a detainer on defendant, but also detain him in their custody after

2 his release from USM()." (J. at 7-8) (footnote omitted).

3 None of the government's arguments are persuasive. Indeed, some of the its arguments

4 are seemingly inconsistent and diffcult to reconcile on any logical or principled basis. For

5 example, during oral argument, counsel for the government stated that the government's position

6 in this case has not changed from the position it took in Banuelos. (See Hearing Trans at 17)

7 In other words, the government's position, as advanced in Banuelos, is that the government:

8 has not sought, nor does it intend, to detain defendant for (Jhis criminal

9 prosecution through the civil detention mechanism available to ICE.

10 Continued detention by ICE would contravene ICE's statutorily-prescribed

11 mission of removal of criminal aliens from the country. It would also

12 contravene the statutes governing ICE's operation. ICE is directed to effect

13 the physical removal of individuals ordered removed within the statutorily

14 specified 90-day "removal period." 8 U.S.C. § 1231 (a)(1 )(A). Moreover, ICE

15 is only permitted to detain aliens for a reasonable time after the propriety of

16 their removal has been adjudicated.
17 (Def.'s Supp. Brief., Exh. G5 ("Govt:'s Banuelos Opposition") at 47); (see also Govt,s Supp.

18 Opposition at 7) ("ICE detention. . . is an administrative tool used to facilitate civil proceedings

19 which determine the eligibility of aliens to remain in the United States. It is not to punish the crime

20 of unlawful entry."). In Banuelos, the government also conceded that if defendant is released to

21 ICE custody to effect his removal, it will not be able to proceed with the instant prosecution

22 "Because ¡defendant) will likely be removed from this country based on the charges of

23 removability, defendant will be rendered unable to attend further criminal proceedings." (Govt,s

24 Banuelos Opposition at 48); (see also ilJ ("I)f defendant is released to ICE custody, ICE must be

25

26

27

28
5 Exhibit G of Def's Supp. Brief is an excerpt of the brief the government filed in Banuelos.

In addition, the Banuelos decision quotes extensively from the government's brief.

7
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1 permitted to deport him to Mexico, even if the deportation puts defendant beyond the reach of the

2 district court.").

3 After determining that the government's position had not changed from the position it took

4 in Banuelos, the court asked government counsel to explain on what ground ICE was detaining

5 defendant. (Hearing Trans. at 23). Counsel alternated between refusing to take a position and

6 claiming that defendant was being detained pursuant to 8 USC § 1231 (a)(1), which allows ICE

7 to detain a person for up to 90 days to effectuate his removaL. (Compare id at 18 & 21-22 with

8 & at 23-25 & 33-34). Apparently realizing the inconsistency in its position relating to defendant's

9 removal and what it would mean with respect to his criminal prosecution, the government now

10 takes the position that "defendant is currently detained in ICE custody with a departure control

11 order(.) (Govt,s Supp. Opposition at 5). However, that position is contrary to the position taken

12 by government counsel during oral argument where counsel stated that the regulations that give

13 ICE authority to issue departure control orders, 8 C.F.R. §§ 2152 & 215.3(g), are not detention

14 statutes,~, ICE cannot rely on those regulations to detain an alien. (See Hearing Trans. at 18

15 & 27).

16 In any event, the record, as it stands now, leaves little, if any, doubt that petitioner's

17 detention by ICE is solely for the purposes of the instant criminal prosecution. There is no dispute

18 that a final removal order has been entered against defendant and that defendant does not contest

19 the order (See Def's Supp. Brief, Exh. C at 33). Despite the final order of removal and

20 defendant's waiver of any challenge to the order, ICE issued a Departure Order to defendant,

21 explaining that it is not going to remove him until the termination of the instant criminal

22 proceedings. (See Departure Order). The Departure Order "is based upon the United States

23 Attorney's Offce filing a criminal charge against ¡defendant) and ¡defendant'sJ presence is required

24 in the United States until (Jhis ¡criminal prosecutionJ has concluded" (lgJ. Given the

25 government's admission that "defendant is currently detained in ICE custody with a departure

26 control orderLJ" (Govt.'s Supp. Opposition at 5), and that the basis of such an order is the iiistant

27 criminal prosecution, it is clear that defendant's detention by ICE for purposes of a criminal

28 prosecution "contravene¡sJ ICE's statutorily-prescribed mission of removal of criminal aliens from

8
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1 the country(j" as well as "the statutes governing ICE's operation." (Govt.'s Banuelos Opposition

2 at 47).

3 The government's remaining arguments also are un persuasive and illustrate further the

4 inconsistent nature of its positions First, the government contends that "whether an alien is in

5 or out of custody is irrelevant to ICE's ability to issue a departure control order, provided that the

6 alien falls within one of the enumerated provisions of Section 215.3 Thus, ICE's authority to

7 detain defendant, or rather defendant's attempt to bypass a lawfully-issued immigration detainer,

8 is a separate issue and should be analyzed independently." (Govt.'s Supp. Opposition at 5). This

9 assertion simply begs the question of whether defendant is being held in ICE custody for purposes

10 of the criminal prosecution or as "an administ~ative tool used to facilitate civil proceedings which

11 determine the eligibility of (defendant¡ to remain in the L'n:ted States" (~at 7). Further, as the

12 government stated at oral argument, (see Hearing Trans. at 18 & 27), the regulations governing

13 departure orders do not provide a basis for detention In other words, while it is true that "whether

14 an alien is in or out of custody is irrelevant to ICE's ability to issue a departure control order,"

15 (Govt.'s Supp. Opposition at 5), it is also true that a departure control order cannot be used to

16 detain an alien,1., ICE must have an independent basis upon which to detain defendant. As

17 government counsel stated, a Departure Order "only. requests that the alien also not depart

18 the United States voluntarily." (Hearing Trans. at 18).

19 However, none of the grounds put forth by the government to justify defendant's detention

20 are sufficient. For example, the government asserted at oral argument that because there is a

21 final order of removal entered against defendant, ICE can detain him for up to 90 days to

22 effectuate his removal pursuant to 8 USC § 1231 (a)(1). (See Hearing Trans. at 17 -18 & 21-22)

23 As an initial matter, it appears the government has abandoned this argument, as it did not address

24 it in its most recent 11 page supplemental memorandum, even though the court gave each party

25 25 pages to address all the arguments and issues that were discussed during the oral argument.

26 (See, generally, Govt.'s Supp. Opposition at 1-11). In any event, § 1231 (a) states that except as

27 otherwise provided in that section, "when an alien is ordered removed, the Attorney General shall

28 remove the alien from the United States within a period of 90 days (in this section referred to as

9
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1 the 'removal period). . . . (~J During the removal period, the Attorney General shall detain the

2 alien" 8 USC. § 1231(a)(2). An alien who has been ordered removed, and who has been

3 determined by the Attorney General to be "unlikely to comply with the order of removal," may be

4 detained beyond the removal period. lç at § 1231(a)(6). If, however, "the removal period is

5 judicially reviewed and if a court orders a stay of the removal of the alien," the removal period

6 begins on "the date of the court's final order." lç at § 1231(a)(1)(B)(ii).

7 The purpose of § 1231 is to remove a person who has been issued a final order of removal,

8 and to permit ICE to detain such a person while the government takes the necessary steps to

9 effectuate removaL. See 8 USC. § 1231 (a)(1)(A); Zadvvdas v. Davis, 533 U.S. 678, 699,121

10 S.Ct 2491, 2504 (2001) (explaining that "basic purpose" of § 1231(a) is to assure "the alien's

11 presence at the moment of removalD") Nothing in § 1231 permits detention of an alien for the

12 entire 90-day "removal period," regardless of the circumstances. As the government stated in

13 Banuelos, "ICE is only permitted to detain aliens for a reasonable time after the propriety of their

14 removal has been adjudicated." (Govt.'s Banuelos Opposition at 47). Here, given that defendant

15 is not contesting his removal and that removal to Mexico should be relatively easy and

16 straightforward, it is likely that the removal could have and should have been accomplished within

17 less than 90 days.

18 Nevertheless, it is clear that § 1231 (a)(1) cannot be the basis of defendant's detention If

19 it were, defendant should have already been removed. Also, the Departure Order states that

20 defendant will not be removed pending the criminal prosecution. (See Departure Order). Under

21 such circumstances, it appears that defendant is no longer in removal and therefore cannot be

22 detained for the 90-day removal period. See,~, Tiiani v. Willis, 430 F3d 1241, 1243-50 & n.

23 7 (9th CiL 2005) (Tashima, Judge, concurring) (noting that petitioner was detained under 8 U.S.C.

24 § 1226 because "this court has stayed his removal pending its review of the BIA's decision(r and

25 therefore the petitioner "has not entered his 90-day removal period under 8 U.S.C. § 123'1 (a)";

26 Kothandaraqhipathv v. Dep't of Homeland Sec, 396 F.Supp.2d 1104, 1107 (D. Ariz. 2005)

27 (holding that because the Ninth Circuit had granted petitioner a stay of removal, his "current

28 detention is pursuant to the pre-removal order detention statute, 8 US C § 1226, rather than the

10
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1 'I post-removal order detention statute, 8 USC § 1231 ¡n; 8 U.S.C. § 1231 (a)(1 )(B)(ii) (providing

2 circumstances when removal period will not begin to run).

3 More importantly, the reason defendant cannot be in ICE custody on the basis of

4 § 1231(a)(1) is because, as the government acknowledged in Banuelos and reaffrmed in the

5 instant case, "if (aj defendant is released to ICE custody to effect his removal, (the government)

6 will not be able to proceed with the instant prosecution¡.r Banuelos, No. 06-0547M, at 5; (see also

7 Govtds Banuelos Opposition at 47 -48). The government's position is diffcult to reconcile. On the

8 one hand, the government claims that defendant can be detained for 90 days for removal

9 purposes under § 1231 (a)( 1) and, on the other hand, it claims that defendant cannot be criminally

10 prosecuted if defendant is being detained in ICE custody for removal purposes.

11 The government also appears to argue that it can detain defendant on the basis of an

12 "immigration detainer." (See Govtds Supp. Opposition at 10) ("Ejven if defendant were released

13 via the USM(J custody, the ¡c)ourt lacks the authority to prohibit ICE from again detaining

14 defendant pursuant to a newly-issued immigration detainer.") However, the government provides

15 no authority for its assertion that this court lacks the power to order defendant's pre-trial release,

16 notwithstanding any "immigration detainer." (See id. at 7-8). An "immigration detainer" merely

17 "serves to advise another law enforcement agency that the (DHS) seeks custody of an alien

18 presently in the custody of that agency, for the purpose of arresting and removing the alien The

19 detainer is a request that such agency advise the (DHSj, prior to release of the alien, in order for

20 the (DHS) to arrange to assume custody, in situations when gaining immediate physical custody

21 is either impracticable or impossible" 8 CF.R § 287.7(a). That a detainer has been lodged does

22 not rèquire that the alien be taken into custody by the immigration authorities when released.

23 Xulam. 84 F3d at 442 n. 1 (citing a brief by the United States government conceding the fact that

24 a detainer has been lodged does not mean that the government has decided a defendant will in

25 fact be transferred into immigration custody). Indeed, in the habeas context, it is well-setted that

26 an immigration detainer, without more, is insufficient to render the alien in the custody of ICE.

27 See.~, Campos v. INá, 62 F.3d 311, 314 (9th Cir1995) (detainer letter alone does not

28 suffciently place an alien in INS custody for habeas purposes); Zolicoffer v. U.S. Dep't of Justice,

11
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1 i 315 F.3d 538, 540 (5th Cir. 2003) (per curiam) ("lPJrisoners are not 'in custody' for (habeas)

2 purposes.. merely because the INS has lodged a detainer against them."); Orozco v.iN.S., 911

3 F.2d 539, 541 (11th Cir. 1990) (oer curiam) (filing of detainer, standing alone, did not cause the

4 prisoner to come within INS custody); Mohammed v. Sullivan, 866 F.2d 258,260 (8th Cir. 1989)

5 (filing of an INS detainer with prison offcials does not constitute the requisite "technical custody"

6 for purposes of habeas jurisdiction). Thus, absent an independent detention statute under the

7 INA, the "immigration detainer" is insuffcient to justify the detention of defendant.

8 Second, the government's assertion that defendant cannot challenge the Departure Order

9 because he has failed to exhaust his administrative remedies, (see Govtds Supp. Opposition at

10 5-6), is without merit because defendant is not challenging the Departure Order in this action.

11 Rather, he is only challenging his pre-trial detention for the purposes of the instant criminal

12 proceedings. Moreover, as indicated above and as the government conceded at oral argument,

13 (see. Hearing Tians. at 18 & 27),8 C.F.R. § 215.3(g) does not provide a basis for ICE detention.

14 Rather, it is simply an Order preventing defendants depar1ure from the United States during the

15 pendency of the instant criminal proceedings and, in this way, is actually consistent with the terms

16 provided for defendant's pre-trial release in the Court's Order of October 23, 2007. (See Court's

17 Order of October 23,2007) (providing that one condition of defendant's pre-trial release is the

18 surrender of his passport).

19 Third, the government's argument that the Adomako and Banuelos decisions are

20 distinguishable from the instant case, (see Govtds Supp. Opposition at 8-10), is unpersuasive.

21 As an initial matter, the government fails to explain why the fact that the defendants in Adomako

22 and Banuelos were in the USM's custody (as opposed to ICE's custody) at the time of the decision

23 makes any difference. In addition, contrary to the government's assertion, (see Govtds Supp.

24 Opposition at 9), there is nothing in the Adorrako decision indicating that its holding was premised

25 solely on ensuring defendant pre-trial access to his attorney. In any event, it is clear from both

26 decisions that the dispositive issue was whether defendant was being detained for removal

27 purposes or for purposes of a criminal prosecution. 12ee Adomako, 150 F.Supp.2d at 1307-08;

28 Banuelos, No. 06-0547, at 4-6. If a defendant is ici detention for purposes of a cnminal

12
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1 prosecution, both decisions provide that upon the completion of the terms of his bail conditions,

2 a defendant is to be released pending triaL. See &

3 In some respects, this case is more compelling than Banuelos. Banuelos, unlike defendant

4 here, challenged whether he could be transferred into ICE's custody because he had not been

5 formally served with a Notice to Appear, although one had been drafted (See Def.'s Supp. Brief.

6 at 15 & Govt.'s Banuelos Opposition at 47-48). Because no Notice to Appear had been served

7 on Banuelos, there was no basis to detain him and the court ordered the government to respond

8 as to what ICE intended to do with respect to Banuelos. Banuelos, No 06-0547 at 5-6. The

9 government acknowledged that "if defendant is released to ICE custody, ICE must be permitted

10 to deport him to Mexico, even if the deportation puts defendant bevond the reach of the district

11 Ç?urt." (Govt.'s Banuelos Opposition at 48) (emphasis added).

12 Here, unlike Banuelos, there is a final order of removal which is not contested by defendant.

13 However, ICE has stated that it will not execute the removal order, but will nevertheless maintain

14 custody over defendant for purposes of the criminal prosecution. (See Departure Order &

15 Declaration of Samuel Saxon in Support of the Govt.'s Supp. Opposition ("Saxon Decl.") at ii 7).

16 To the extent defendant is not in removal proceedings, see supra at 9-10, defendant's position is

17 no different from that in Banuelos. Whereas in Banuelos, ICE had the ability to serve the Notice

18 of Detainer and obtain proper custody over Banuelos, here - because there was a final order of

19 removal-ICE had the authority to detain defendant fOr removal purposes, but has chosen not to

20 exercise its removal authority, apparently recognizing that if it takes custody of defendant for

21 removal purposes, "ICE must be permitted to deport him to Mexico, even if the deportation puts

22 defendant beyond the reach of the district court" (Govt.'s Banuelos Opposition at 48)

23 Finally, the government argues that "in the advent of ICE being subsumed into the ¡DHSJ

24 since the Adomako decision, any Court order directed to the Attorney General would fall short of

25 mandating DHS or ICE's course of action" (Govt.'s Supp. Opposition at 9-10). As an initial

26 matter, the government did not raise this argument during the Banuelos case, even though ICE

27 was in existence at the time and the court issued an order, directing the government to state

28 whether ICE intends to take defendant Banuelos into custody for removal purposes. Banuelos,

13
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1 i No 06-0547M at 5-6. In any event, that the functions of the INS 'ia'/e been transferred to ICE,

2 which is subsumed under the DHS, rather than the Department of Justice, does not alter this

3 court's authority to order a criminal defendant released pending trial pursuant to the Bail Reform

4 Act. To the extent the government claims it has custody over defendant pursuant to the re,lloval

5 statute, 8 U.S.C. § 1231 (a)(1), the law is clear that it is the Attorney General that has responsibility

6 for defendant's detention. 8 U.S.C. § 1231 (a)(2). ("During the removal period, the Attorney

7 General shall detain the alien."). Indeed, despite the change in the organizational location of ICE

8 within the federal government, federal statutes continue to vest in the Attorney General the

9 statutory pow8r to detain aliens. See, ~Q., 8 US C § 1182(d)(5)(A) (Attorney General may i)arole

10 an individual alien or return him "to the custody from which he was paroled'); & at § 1~)26(c)

11 (Attorney General is required to detain and has the power to release certain aliens); iQ. at §

12 1231(a)(6) (Altcrrey General may d8termine whether to detain removable and inadmissable

13 aliens); & at § 1252(b)(3)(A) (designating Attorney General as respondent in petitions for review

14 brought by aliens) & ¡d. at § 1103(a),1) (stating that "determination and ruling by the Attorney

15 General with respect to all questions of law shall be cont~olling(n.

16 Further, while it is true that the court does not ordinarily have the authority to order ICE to

17 release an alien who is in removal proceedings, (se~ Govtds Banuelos Opposition at 48 "if

18 defendant is released to ICE custody, ICE must be permitted to deport him to Mexico, even if the

19 deportation puts the defendant beyond the reach of the district court¡j), here, it is clear that ICE

20 is detaining defendant solely for the purposes of the criminal prosecution See supra at 8 In

21 other words, defendant is in custody pending trial, which is governed by the Bail Reform Act. See

22 18 U.S,C § 3142(b),

23 Taking the government's argument to its logical extreme would mean that, although

241 defendant is being held by ICE solely to be criniinally prosecuted, the court would have no

25

26

ai.thority Iooider ICE to bring defendant to cOLlrt, even though he has a constitutional right to be

present at all court proceedings. Of course, the government has not taken such an extreme

position, Indeed, ICE complied with the Court's Order of November 2, 2007, by bringing defendant

to cou,1 for the oral argument. More importantly, ICE has stated that it 'will maintain custody of

271

28

14
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1 (defendantJ during his court appearances as well as transport him during the pendency of his

2 present criminal proceedings." (Saxon Dec!. at 117). To the extent defendant is being held by ICE

3 solely for purposes of the criminal prosecution, the court clearly has jurisdiction over ICE under

4 the Bail Reform Act. However, even assuming, arguendo, that was not the case, ICE has, under

5 the circumstances here, consented to this court's jurisdiction fOí purposes of the instant criminal

6 case

7 CONCLUSION
8 In Banuelos, the government stated that:

9 neither the United States Attorney's Offce nor the district court may ask or

10 instruct ICE to detain defendant for purposes of assuring his appearance

11 before the court in this criminal matter. Indeed, if defendant is released to

12 ICE custody, ICE must be permitted to deport him to Mexico, even if the

13 deportation puts defendant beyond the reach of the district court.

14 (Govtds Banuelos Opposition at 48). The court agrees with the government's statement, but the

15 record before it establishes that "ICE (is) detain(ing) defendant for purposes of assuring his

16 appearance before the court in this criminal matter." (1s). Under such circumstances, the court

17 clearly has authority to order defendant's release; indeed, the court has already ordered that

18 defendant be released pending trial in the instant matter. Nevertheless, as set forth below, the

19 court will give the government one last opportunity to state its position with respect to whether it

20 is detaining defendant for removal proceedings or for the "pendency of his present criminal

21 proceedings." (Saxon Dec!. at 117).

22 This decision is not intended for publication.

23 Based on the foregoing, IT IS ORDERED THAT

24 1. Defendant's Ex Parte Application for Hearing Re Bail Order of October 23, 2007

25 (Document No.9) is granted in part and denied in part.

26 2. No later than November 30, 2007, the government shall file and serve a Notice Re:

27 Removal Proceedings Against Defendant Luna-Gurrola ("Notice"), stating, at a minimum:

28 (i) whether and when the Attcrney General intends to effectuate defendant's removal; (2) if the

15
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Attorney General does not intend to remove defendant. then the Attorney General shall set forth

2 the detention statute upon which it relies in detaining defendant in its custody,6 The Notice shall

3 be accompanied by a declaration from the Attorney General's office and/or an ICE offcial

4 providing all relevant information pertaining to the commencement and completion of the removal

5 proceedings.

6 3. If the Attorney General does not intend to remove defendant before trial and the

7 government has not timely filed the Notice and declaration required by paragraph two above, the

8 Attorney General shall ensure that defendant is released forthwith, as defendant has already

9 complied with the conditions set for release pending triaL.

10 Dated this 20" day of November, 2007.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

is!
Fernando M. Olguin

United States Magistrate Judge

6 As noted above, it is the Attorney General that is responsible for defendant's detention.

See,~, 8 U.S.C. § 1231(a)(2). ("During the removal period, the Attorney General shall detain
the alien"): lQ at § 1182(d)(5)(A) (Attorney General may parole an individual alien or return him
"to the custody from which he was paroled"); id at § 1226(c) (Attorney General is required to
detain and has the power to release certain aliens); id~ at § 1231 (a)(6) (Attorney General may
determine whether to detain removable and inadmissable aliens); lQ at § 1252(b)(3)(A)
(designating Attorney General as respondent in petitions for review brought by aliens)) & & at
§ 1103(a)(1) (stating that "determination and ruling by the Attorney General with respect to all
questions of law shall be controlling(J".

16
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

NO. CR 07-1295 VBF

ORDER
v.

SAUL LUNA-GURROLA,

Defendant.

On November 20,2007, the court issued an "Order Re: Defendant's Ex Parte Application

for Hearing Re Bail Order of October 23, 2007" ("Court's Order of November 20, 2007") directing

the government to file a Notice Re Removal Proceedings Against Defendant Luna-Gurrola

("Notice"), providing, at a minimum

(i) whether and when the Attorney General intends to effectuate defendant's

rernoval; (2) if the Attorney General does not intend to remove defendant,

then the Attorney General shall set forth the detention statute upon which it

relies in detaining defendant in its custody. The Notice shall be accompanied

by a declaration from the Attorney General's office and/or an ICE official

providing all relevant information pertaining to the commencement and

completion of the removal proceedings.
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11 (Court's Order of November 20,2007, at 15-16) (footnote omitted).

2 On December 4, 2007, the government filed the required Notice On the same day,

3 defendant filed a Response to the government's Notice On December 18, 2007, District Judge

4 Fairbank referred the proceedings relating to defendant's detention back to the undersigned

5 Magistrate Judge for a ruling. (See Court's Order of December 18, 2007). On the same day, the

6 court ordered supplemental briefing from the parties. On December 19, 2007, the government

7 filed a Supplemental Responsive Memorandum ("Govt.'s Response"). On December 20, 2007,

8 defendant filed a Reply to the government's Response.

9 The government's Notice and Response do no more than restate the arguments and

10 positions which the court addressed in its Order of November 20, 2007.' For example, the

11 government asserts, again, that defendant's current detention in ICE custody is mandatory

12 pursuant to 8 U.S.C § 1231(a) (Notice at 5-6). However, the court rejected this argurnent,

13 stating that "¡t)he purpose of § 1231 is to remove a person who has been issued a final order of

14 removal, and to permit ICE to detain such a person while the government takes the necessary

15 steps to effectuate removaL." (Court's Order of November 20,2007, at 10). Because "ICE has

16 stated that it will not execute the removal order, but will nevertheless maintain custody of

17 defendant for purposes of the criminal prosecutionLl" (see 1s at 13), the court concluded that

18 § 1231 (a) cannot be the lawful basis of defendant's detention. (See 1s at 10-11).

19 Similarly, the government contends, again, that "this Court does not have authority to

20 address defendant's challenge to his administrative detention in this criminal proceeding." (Govt.'s

21 Response at 8). However, the court found that although it "does not ordinarily have the authority

22 to order ICE to release an alien who is in removal proceedings," ICE's admission that it is currently

23 detaining defendant for the purposes of criminal prosecution demonstrates that "defendant is in

24 custody pending trial" and, thus, the court has jurisdiction over ICE under the Bail Reform Act.

25 (See Court's Order of November 20,2007, at 13-14) Indeed, the government's Notice makes it

26 clear that ICE is detaining defendant solely for the purposes of the instant criminal prosecution.

27

28 1 The court hereby incorporates fully its decision of November 20,2007.

2
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1 (Notice at 5) (government stating that it "intends to effectuate defendant's removal from the United

2 States if and when defendant's criminal matter is concluded.").

3 Finally, one last example of the government's willingness to ignore (instead of appealing)

4 the court's findings is its implicit assertion that it has the authority to detain defendant pursuant to

5 the Departure Control Order it issued. For example, the government states that "(oln or about

6 November ì, 2007, ICE served defendant with a Departure Control Order. ICE has

7 determined that defendant's departure from the United States should be temporarily prevented

8 based upon tlie initiation of a criminal matter against defendant" (Notice at 4) (internal citations

9 and footnote omitted). The government continues to take the position that Departure Control

10 Orders are a valid basis to detain defendant even though, during oral argument, the government's

11 counsel stated that the regulations that give ICE authority to issue departure control orders, 8

12 C.F.R. §§ 215.2 & 215.3(g), are not detention statutes, L&., ICE cannot rely on those regul3tions

13 to detain an alien. (See Hearing Trans. at 18 & 27).

14 In sum, the government has failed to demonstrate that the current detention of defendant

15 is for any purposes other than for the instant criminal prosecution As a result, since defendant

16 has met all the conditions set by the court pursuant to the Bail Reform Act, the court will order that

17 he be released as set forth below.

18 Based on the foregoing and the Court's Order of November 20,2007, IT is ORDERED

19 THAT, no later than January 23, 2008, defendant shall be released from custody, as defendant

20 has already complied with the conditions set for release pending triaL.

21 Dated this 113'" day of January, 2008

22

23

24

25

26

27

28

/s/
Fernando M. Olguin

United States Magistrate Judge

3
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Appendix II

. u.s DoOl or Julie.
lipt oi Niniauon Smiee

HQCOU SOl.!

WI I 6 2l

MJMORAUM FOR. Rcoul ColDsi
. Par DibwiDn lD Ploi ui Sorta COuieJ~~-t-.

GIlc: Coan .

"
"

nOM:

stBIECT: Oetion am Rtlcu DC Al.. with Fii Orden orRcmval

Thil mci elarfi.. li Scr intcclim DC th delctlon ai rei..
prvision orlhe J.oii an Natonaty Ai (IÁ) for Il.. with 6nal onl of
ItVal'

Nan..riminal AlI!

Dug izpacm ci pip, thllN' s delWon u to wlierio
tlii or rei..t 1 nai. 1lc: i. ao.om by IJA l 236(1). Oi the all= ba II
adinÍJltitiviy 6D .. DC i-Ya (i.... II iia: onor of raova by on
immiOljwlp.... oi oCniovaJ by thi Bo oClition Appeall), the
'"val pe" bq S.IN.. § 241 (1)(I)(B)(). Dui!he 9ll i=va) peod
\h IN mll s-i to icYC ti alitI Se IN.. t 241(1)(I)(A).'

Onca th ic peod co tI IN ma - bll j¡ IIl roui lD -
dein 1 non-c ai.. unl bi rcoYa is droclod S..INA l 241(1)(2) (inioi
by INS il !b one. orlioi LiliptiOQ oi mani clon Co,
cr ond im dii ti rcoYa pcioc. lC!b Il.. delay bi iomova (e.&-.
by failiniiio mib ti appni:OZ !o tnYC di_ii). li ioovl perod is
exll bey go ii Th1NS may OCUI tA de or ma ic_ ih an."
dianlllislliied nmva parod. See IN.. t 241(a)(!)(C)_

If lb. inci li1eu pe l"rn:Yi_ (u provided unoi INA l 242(1)(1)), th

reval perod coriuos to NI fo 1 peoc of ll days Ei the da DC th li

ailinisvc... Howeer. ¡r,he C0Iw ÎSii a myo!ih alien', i-vaJ, lbe
i:ii's 6D.. lIl1 patioii it advc to ti ii wi truc a ii §Iy
1'ov po04. See IN.. l 24l(a)(l)(B)(il). Il lb _d icl'croil ih IN
IDy tan 1 picoiiy relea alen inLo Cldyllor INA f 241(aX2).

l! the INS hu not mno.ed 1 ii-cl ilon pnor to the cipiraton or ih.
initial mral per, Ii IDUlI ic.. hi lIcr on or of lUoisioli pcini nmoval
unle.. ii dei ti h. is a ns to iI collty or i ßi¡hi ns. iid thll ""likely to

cooiply wil! bi i-.... ori. Se.INA §f 241(1)(3). 241 (1)(6). Ths i-iilll WO
I¡li.. to II aJ who ba iil ba tcov by thi iipinion oraiiy iond rcovil
J'od-,
i ao_. the1N miil c:ly ..ih Il j1leia sty or..oval.
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Appendix II, continued

Crlnal and Tarsr Alimi

Duii im¡ntion COli prac-np. lb. INS is "'uiro to dei alllmrisl£
al aø fd, an &i al olh crmiaU p-iio INA l 236(c). 'I
only cr &li_ _bo .. ii iiia; to l 236(0) .. II who ii deple only
und..1 237(1)(2)(A)( (If ICtcod to i.. ii i- ,.). l :z7(a)()(A)riv), lie10r

§ 2J7(a)C2)(. Thl. f.. aiinal alieni 10 wbo l 236(0) do DOt oply an subj..t lO
detouti"" ii nleuo micr INA I 236(a) ii; lIr IllOl cour pr=linp,

Oa tho alOD ba an odva fll or ofrc (i.e_, an wial-d
or of rm by an imianoi Ju4 or an .. oti- by the Boar or
lmzmon Ap), li. reov&l por bo SnlNA l 241 (a)(I)CBXi).1 On tho
reoval perod i. tho alCI ii Nbjoc lD miidèiy dlltion pI to INA
l 24I(a)(2). If thulici d.~ hli i-vol (0.1., by fa to maotily oplllÌcm for
trvel cIllb), tho real peod ii _dc i. 90 d&)' Se INA
l 241(aXl)(c) The INS lDll ea.. to den ib alOl dii ihls exteod mnva
perod pumt to INA l 241(a)() (which ma dctoli.. ev tlu;h INA
§ 241 (0)( IXC) pcits re.. 1m other alien iI ib ..tcdod mn peod).

II ib al;oi -i Judi i-Ñw (-. or ii i. in doi 10 by INA
§ 242(o)(2)(C)), tl RD peod CO to ru fo a peod 0,90 da.froa tl d&ii
o,th fina adwor. H_, i!iàco ba ÍS allyofth..lici'i
r1val (or lrth &Ii.. ba 5l 0 pcllOl f.. a ~t ofbo aiii in wb _i lb.INS ocq; aiia aily). the eoll's fi oicr.. lh poll if ii lD lb.
ii.. will trep a _1l hl peod S.. INA ll 24J(a)IXA),
24 I (aXll()( Dwl ii IC ri pc th alci is oi api Nboc 10

ma det un f i41 (a)().
If li IN ba DO n:va th alOl dun¡ tl inii mova! per. it may

conti to da 1i u a aiñu or 0 tc pIllO IN.. l 241(&)(15 or ii may

nrl_ ~ il II imDfiiisim PlD.rva pu to IN f 24/(1)().1
INA ~1I~1\ 241 (aX6) ai i41 (aX3) ai apply lD an al.. wI ba not b_ '=ove by

th exon of ai -i -- pe.

sioii yiu bay. any qua, pll_ eo Dety Gc COUDe! David
Di~on or Asciat. 0- eo-l Arur Sinlb..11 (202) 514-2895.

¡I , Q
¡ ! i Un\n. 1m)' la ia .. h 1' aa ..li . ~ tN alca~ .. -i,.. IN -i 01_ ci -. üï.. _ --dll-i al
I, ....IN..\ll4l(.Xi). __.ni....h-i_1NI i..(a)J)..y...JI..
i ': .. 1M aliø _.. ril .. io II llIly. Do i-

i:' :

: I,
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